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PREFACE TO 
THE THIRD EDITION 


In this edition the decisions of the Supreme Court reported till 15th September 
2005 and all amendments to the constitution upto the 92nd have been incorporated 
at appropriate places. 

The Ministry of Law and Justice, Government of India has awarded the 
cognate publication Bharat Ka Samvidhan—Ek Parichay the first prize for the 
best law book written in the year 2002 in Hindi. 

Students and teachers will find that in this edition new information has 
been added and a fresh insight is provided to understand our Constitution at work. 
17 new paras have been added. 

‘Curative Petition’ — a device invented by the Supreme Court is noticed 
in this edition. Readers will find in a nutshell situations where the Governor has 
to act independent of the advice of the Council of Ministers. It also gives recent 
examples where the Governors have not acted correctly. Apart from these there are 
many more additions. 

My sincere thanks to the teachers and students who have taken a liking to 
the book and to those scholars who have sent me suggestions. 
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In my interaction with the students community I found that there is a crying 
need for a book on constitutional law that would serve the needs of students 
appearing for different examinations and interviews. The book is intended to fulfil 
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The style is simple. The principles are stated clearly. Examples of application 
of law are profuse. 

All amendments to the Constitution up to the 84th Amendment have been 
incorporated at appropriate places. 
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Chapter 1 


EVENTS BEFORE THE FRAMING 
OF THE CONSTITUTION 


1.1 The First War of Independence in 1857 brought the career of the East 
India Company to an end. The Crown assumed all 
is =e powers of the government. Queen Victoria’s procla- 
mation of Ist November 1858 assured the Princes 
that all treaties and engagements with them would be honoured and scrupulously 
maintained. The proclamation sought to declare that Christianity would not be 
forced on the local populace. The words used were— 
Firmly relying ourselves on the truth of Christianity, and acknowledging with 
gratitude the solace of religion, we disclaim alike the right and desire to 
impose our convictions on any of our subjects ... that all shall alike enjoy 
the equal and impartial protection of the law.! 


1.2 An Indian patriot Shri H.C. Mookerji* had stated— 


For that reason, however, the Indian people ought 

Demand ‘for an Indian not to continue to be the victims of a selfish class 

Parliament. legislation and class tyranny. Those of our 

countrymen who interest themselves in politics are 

preparing themselves for an agitation for the admission of native members 

into the Legislative Council. The idea, in the modesty of its aim, is incomplete. 

What we want is not the introduction of a small independent element in the 
existing Council, but an Indian Parliament.? 


1.3 The Proclamation of 1858 was followed by The Indian Councils Act, 
1861 and later by The Indian Councils Act, 1892. 
These Acts laid down the constitution and powers of 
the Governor in Council and the Governor-General in Council. For the first time 
the British relaxed the rule that the Council shall consist exclusively of officials. 
The Act permitted it to include additional members (not less than 6 and not more 
than 12) nominated for 2 years and prescribed that not less than one-half of these 
would be non-official members. Such non-official members were not elected 
representatives of the people but were hand-picked by the government. 

The function of the Council was restricted to making laws and regulations. 
No motion other than that relating to legislation could be introduced. Even for 
legislation, predominant powers were vested in the Governor-General. For all 


Indian Councils Act, 1861. 


1. Freedom and government support given to christian missionaries to convert people 
in the north-eastern India and other tribal and backward areas and reservations for Indian 
Christians, Europeans and Anglo-Indians indicate that the assurance was breached. 

2. Sen Gupta (Ed.), Writings of Hurrish Chunder Mookerji, pp. 214-215. 
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important Bills his prior sanction was required. He could veto a Bill or reserve it 
for the assent of the Crown. He could also legislate by Ordinance. 


1.4 The Indian Councils Act, 1892 increased the number of additional 

members (not less than 10 and not more than 16). 

Indica’ Cohcets. Ata Rees The powers of the legislative Councils were increased. 

Rules framed under the Act allowed the members to ask questions (subject to 
restrictions) and to take part in the discussion on the budget. 


1.5 The next Constitutional Act was the Indian Councils Act, 1909. At 
that time the Secretary of State for India was Lord 


Morley-Minto Reforms, Morley and the Governor-General of India was Lord 
1909. Minto. The Act implemented the reforms proposed 
by them. 


The size of the Council was enlarged. The number of non-official additional 
members was increased to 24 but the official majority continued. Their functions 
were widened. Right to ask for division on the budget was conceded. A member 
putting a question could ask a supplementary also. 

The most pernicious change introduced by this Act was the injection of 
separate electorates and reservation of seats for Muslims, which ultimately resulted 
in partition of India. 


1.6 On the Ist October 1906 Muslim League headed by H.H. the 
Aga Khan made a plea to the Governor-General to 


The role of Muslim League. P a$ ; 
Be apap give them a position which should be 


commensurate not merely with their numerical strength, but also with their 

political importance and the value of the contribution which they make to the 

defence of the Empire ... the position which they occupied in India a little 

more than a hundred years ago.? 

Lord Minto the Governor-General in his reply to the address of Aga Khan 
stated 

I am entirely in accord with you ... the Mahommedan community may rest 

assured that their political rights ... will be safeguarded.* 

It is now well known that the representation made by Muslim League was 
a command performance desired and instigated by the British government. It was 
organised by Mr. Archibold, the Principal of Aligarh College (which ultimately 
became Aligarh Muslim University) and Col. Dunlop Smith, Private Secretary to 
the Viceroy.° The Muslim League was not a political organisation, Its membership 
was limited to half a dozen individuals, e.g. H.H. the Aga Khan, Nawab of 
Murshidabad and a few others. 

Sir Syed Ahmed Khan had sown the seeds of separatism among the Muslims. 
The upper class muslims called Ashraf encouraged by the British developed 
communal and separatist tendencies instead of joining the national mainstream. 


3. Speeches by the Earl of Minto, Viceroy and the Governor General of India, Calcutta, 
1911, pp. 60-64. 

4. Ibid., pp. 69-70. 

5. For further details see K.R. Bambwall, Indian Politics and Government, p. 106 also 
Durga Das: Curzon to Nehru and After, p. 50. 
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Indian Councils Act, 1909. 1.7 The changes made by the Act of 1909 
may be thus summarised: 


1. Tt increased the size of the Central as well as Provincial councils. 

: 2. The legislative councils had now three types of members, (a) Members 
of the executive council of the Viceroy or the Governor (official members), 
(b) nominated non-official members, (c) elected representatives of the people. 

3. It recognised the principle of elections. 

4, Election was not by territorial constituencies. It was representation by 
classes and interests, corporate bodies and associations. All elections were indirect. 

5. The functions of the Councils were increased. The members were given 
the right to discuss and to put supplementary questions. 

6. Certain matters could not be discussed e.g. foreign relations, relations 
with Indian princes, matters which were sub judice etc. 


Morley was clear in his mind that the Act of 1909 was not a step towards 
the goal of Parliamentary democracy. He made himself amply clear by stating, — 
-.- If I were attempting to set up a Parliamentary system in India, or if it could 
be said that this chapter of reforms led directly or necessarily up to the 
establishment of a Parliamentary system in India, I, for one would have 
nothing at all to do with it.... If my existence, either officially or corporeally, 
were prolonged twenty times longer than either of them is likely to be, a 
Parliamentary system in India is not the goal for which I for one moment 

would aspire. 

Even a moderate like Gopalkrishna Gokhale reacted to the Act of 1909 by 
saying that 

There is no doubt that except in Mahomedan circles the Regulations have 

caused very great dissatisfaction throughout the country.” 


1.8 By the Act of 1909 the British government gave separate electorates 
to the Muslims with a view to using them as a counter- 
poise against the Congress. This provision was 
patently discriminatory: The Muslim voters could, through separate electorates, 
directly elect their representatives to the provincial as well as central legislatures. 
But the general voters could elect their representatives only indirectly. Secondly, 
separate electorates for the Muslims encouraged the separatist elements among 
them, who ultimately succeeded in partitioning the country along communal lines. 
Thirdly, separate electorates for Muslims encouraged other minorities like the 
Sikhs, Untouchables, Indian Christians, Europeans, and Anglo-Indians to raise 
similar demands. The unity of the nation was thus jeopardised. The Sikhs got 
special electorates in the Government of India Act, 1919. The Untouchables, 
Indian Christians, European, Anglo-Indians got the right to elect their representatives 
in the Government of India Act, 1935. 


Seeds of separatism. 


1.9 Meanwhile the great nationalist leader 


TE ey aN hori Lokmanya Bal Gangadhar Tilak had declared Swaraj 


6. Debates on Indian Affairs: House of Lords (1909), pp. 16-18. Lord Morley was 
the Secretary of State for India. Quoted in Desika Char, Readings in the Constitutional History 
of India, Oxford University Press, 1983 at pp. 428-430. 

7. Letter to Sir William Wedderburn dated 3rd December 1909 quoted in Desika Char, 
op. cit, p. 432. 
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is our birth right and we shall have it. The revolutionaries had formed many 
organisations and were active in a large part of India. In 1909 Madan Lal Dhingra 
assassinated Sir Curzon-Wyllie, an A.D.C. to Lord Morley, in London. Sri Aurobindo 
Ghosh and many others were actively participating in the freedom movement. 
Socio-Religious reform movements contributed to the growth of nationalism. In 
the north India i.e. Punjab, Uttar Pradesh and some parts of Rajasthan the Arya 
Samaj founded by Swami Dayanand lead the movement. After the death of Swami 
Dayanand in 1883 the movement was carried on by Lala Hansraj, Pandit Gurudatt, 
Lala Lajpat Rai and Swami Shraddhanand. 

Theosophical society was established in 1875 in New York but gained 
popularity in India after 1893 when Annie Besant came to India and adopted the 
country as her motherland. She started the Home Rule movement and presided 
over the Congress Session of 1917. Swami Vivekananda impressed the world in 
1883 and was later hailed as a patriot-saint. He founded the Ramkrishna Mission 
in 1897. He remained aloof from politics but was a great source of inspiration to 
all patriots and freedom fighters. 


1.10 The closing years of the 19th century witnessed a section of 
nationalists criticising the Congress party which was 
in the hands of moderates. The nationalists (called 
extremists by the Britishers) had no faith in prayers and petitions being addressed 
to the British. They advocated self dependence, self rule and open opposition to 
the British rule. Shri Aurobindo Ghosh and Lokmanya Tilak provided the thought 
content to the movement. They were inspired by the Vedas, Upanishads and the 
Gita. 

In 1907 at the Surat session there was a physical tussle between the two 
groups and the session was suspended sine die. It caused jubilation to the British. 
Lord Minto regard it as a great triumph. 


The Nationalists. 


1.11 In 1917 Lala Hardayal organised a revolutionary movement in the 
U.S.A. and Canada. Rash Behari Bose, Sachindra Nath 
Sanyal, Vishnu Ganesh Pingle, Baghi Kartar Singh 
and Bhai Parmanand planned an armed revolt. The D day was 21, February 1915. 
It was detected because of the treachery of an individual. Raja Mahendra Pratap, 
V.N. Chattopadhyaya, Bhupen Dutt, and Barkatulla tried to bring armed rebellion. 
Raja Mahendra Pratap set up a provisional government in Kabul. Bagha Jatin led 
the rebels in Bengal. V.D. Savarkar had already formed revolutionary groups in 
U.K. and Europe. 

Chandrashekhar Azad, Ramprasad Bismil, Jogesh Chandra Chatterji, Bhagat 
Singh etc. formed the Hindustan Republic Association which took part in many 
revolutionary activities and most of them sacrificed their life for the cause of 
freedom. 

The government passed certain repressive measures to suppress the voice 
of freedom. The Indian Press Act of 1910, the Act of 1913 and the Defence of India 
Act 1915 were all aimed in this direction. In 1915 the Government of India Act, 
1915 was passed to consolidate the preceding Acts. 


The Revolutionaries. 


1.12 In 1914 the first world war commenced. The British needed India’s 
World War-I and change cooperation in terms of man and money. This forced 
in policy. them to declare a change in the policy. The Congress 


1.14] Events Before the Framing of the Constitution 5 


party was under the control of the radicals. Smt. Annie Besant and others had 
launched Home Rule movement. In response to the popular demand His Majesty’s 
Government made an announcement on 20th August 1917. E.S. Montagu, Secretary 
of State for India made it before the House of Commons. 

The policy of His Majesty's Government, with which the Government of 

India are in complete accord, is that of increasing association of Indians in 

every branch of the administration and the gradual development of self- 

governing institutions with a view to progressive realisation of responsible 

government in India as an integral part of the British Empire.* 

Montague’s declaration was clearly a repudiation of the Morley-Minto 
policy which did not concede self government within the British Empire. 


1.13 With a view to prepare a scheme of reforms Montagu came to India 
in 1917. He met the Indian leaders and tried to under- 


Montagu-Chelmsford stand their aspirations. In consultation with the 
Report 1918 or Moniford 
Reforms 1918. Governor-General Lord Chelmsford he prepared The 


Report on Constitutional Reforms which came to be 
known as Montford Report. It was published in July 1918 and became the basis 
for the Government of India Act, 1919. The Montagu-Chelmsford Report was not 
favourably received by the Extremists who then dominated the Congress. Annie 
Besant described it as Unworthy to be offered by England or to be accepted by 
India. A special session of the Congress, held at Bombay in August, 1918 denounced 
the Montagu-Chelmsford Report as Inadequate, unsatisfactory and disappointing. 


The Government of India 1.14 The main provisions of the Act of 1919 
Act, 1919. were as follows: 


1. Dyarchy. The Act was never intended to introduce responsible 
government in the Provinces though it was always held out that gradually responsible 
government would be introduced. The British invented a system which came to 
be known as Dyarchy. The subjects of administration were divided into two lists— 
Central and Provincial. The Provincial list was further divided into two—Reserved 
and Transfered subjects. The Reserved subjects were of greater importance e.g. 
Police, Administration of Justice, Land Revenue, Administration etc. These were 
under the control of the Governor who was required to distribute them amongst 
the nominated members of the Executive Council. The Transferred subjects were 
less important and were supposed to require local knowledge e.g. Roads, Buildings, 
Local Self Government, Sanitation, Health etc. These subjects could be distributed 
to the ministers who were appointed from the elected members by the Governor. 
The Governor in Council which administered the Reserved subjects was responsible 
to Parliament consisting entirely of non-Indians. 

The Governor could override the Ministers and the Executive Council. 
Every law of the Provincial Legislature for its validity required the assent of the 
Governor-General as well as the Governor. 

The proportion of elected members of the Provincial Legislative Councils 
was raised to over 70 per cent. 

2, Unitary Structure. The devolution of power to the Provinces was not 
the federal type of distribution where the Centre may not encroach on the State 


8. Quoted in Desika Char, op. cit., p: 457. 


6 Introduction to the Constitution of India [1.15 


or Provincial subjects. The Central Legislature had power to legislate on any 
matter whether Central or Provincial. It was the Governor-General who had the 
authority to decide whether a subject fell in the Central or Provincial List. In a 
Federation this authority vests in a court of law, 


3. No responsible government at the Centre. The Central Government 
remained with the Governor-General in Council. The Governor General was 
responsible to the Parliament in London through the Secretary of State for India. 
The Central Legislature consisted of the Council of State composed of 60 members. 
34 of them were elected. The other house was the Legislative Assembly consisting 
of 144 members of whom 104 were elected and 40 nominated. Among these 
nominated 26 were officials. An interesting point to be noted is that powers of both 
the Chambers were identical even in the matter of Finance Bills, but supplies could 
be granted by the Assembly only. 


4. Separate electorates. The Act not only retained separate electorates 
for Muslims but also extended it to others e.g. Sikhs in the Punjab, Indian 
christians, Anglo-Indians, Europeans and even to non-brahmins in Madras 
Presidency. It justified it on the ground that the Congress had accepted it in the 
Lucknow Pact of 1916 with the Muslim League. 


1.15 The reforms introduced by the Act of 1919 failed to fulfill the hopes 
built on it. The failure occurred due to two types of 
reasons—(1) defect inherent in the Act (2) external 
circumstances. 

The most outstanding internal defect was the system of Dyarchy which 
gave rise to much friction and dissatisfaction. The Governor had overriding financial 
powers. The Ministers did not have full powers over their departments. The 
allocation of funds to their departments was decided by others. The Ministers were 
appointed individually and acted as advisors to the Governor so there was no room 
for collective responsibility, Ministerial responsibility was more a myth than a 
reality. In some of the Provinces no practice of deliberations between the official 
and non-official wings was evolved. The close interconnection between the subjects 
of administration which had been divided into Reserved and Transferred made it 
difficult to make in practice a distinction between the two sections of the 
Government. The division made was impractical and faulty. e.g. Agriculture was 
a transferred subject while irrigation was reserved. Sometimes it was difficult to 
decide to which class a subject belonged. 

The members of the Indian Civil Service, the permanent bureaucracy, were 
appointed and controlled by the Secretary of State. They were responsible to him 
and not to the Ministers. 

The Governor had so wide powers that he could interfere in regard to 
transferred subjects also, The Governor had the authority to disregard the advice 
of his Ministers, He could certify a grant refused by the Council or a Bill rejected 
by the Council in regard to a Reserved subject. 

The intention of Dyarchy was to establish, within a certain definite range, 
responsibility to an elected legislature. This intention could not be carried out. All 
the Constitutional bifurcation and complicated distribution of powers and functions 
failed to attain the objective. The franchise granted under the Act was limited with 
such qualifications that out of a total population of 24 crores in 1920 only 17,364 


Failure of Montford 
Reforms. 
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were qualified to vote for the legislative council and 909,874 for the Legislative 
Assembly, 


1.16 Mahatma Gandhi and the Congress welcomed the Act of 1919. 
Gandhiji in his speech to the Amritsar session of the 
Congress on Ist January 1920 urged the Congress to 
grasp the extended hand of the King Emperor and 
take the fullest advantage of the Reforms.” The Congress at his instance adopted 
a resolution offering its thanks to Mr. E.S. Montagu for his labour in connection 
with the reforms. But just 8 months later in the Calcutta session held on 8th 
September 1920 Gandhiji stated: 


Congress welcomes and 
later rejects. 


-» I come to the final point, namely boycott of Councils. I must confess that 

I have not yet heard a single argument in favour of going to Councils....!° 

The congress endorsed his views by passing a resolution to adopt the 
policy of progressive, non-violent, non-cooperation inaugurated by Mr. Gandhi. 


1.17 The Swarajya Party on the other hand in 1924 resolved to enter the 

Sinan Coenen Councils and create an atmosphere of resistance 
i making government by bureaucracy impossible. Moti 
ee Lal Nehru, Madan Mohan Malaviya, C.R: Das and 
Lala Lajpat Rai were the prominent leaders of the Swarajya Party. It was in this 
political atmosphere that the Simon Commission was appointed. The genesis of 
the Commission is traced to the Act of 1919. It provided for the appointment of 
a Statutory Commission, after the expiry of 10 years from the passing of the Act; 
to inquire and report on the condition of India under the new Constitution. 
Accordingly Prime Minister Baldwin announced on 8th November 1927 (2 years 
before the schedule) the appointment of the Statutory Commission under the 
chairmanship of Sir John Simon. The Commission had 7 members (including the 
Chairman) and all of them were British. There was immediate reaction to this. An 
all white commission was hurtful to the Indians and met with universal boycott. 


Opposition to Simon 1.18 The All-India Leaders Manifesto on 
Commission. 16th November 1927 stated: 

Unless a Commission on which British and Indian statesman are invited to 

sit on equal terms is set up we cannot ... take part or share in the work of 

the Commission ....!! 


Even a moderate like Tej Bahadur Sapru was forced to say: 

I do not think a worse challenge has been thrown out ever before to Indian 

nationalism.’ 

The Simon Commission had to face hostile demonstrators with black flags 
asking it to go back wherever it went. In one such demonstration the great leader 
Lala Lajpat Rai was injured in a lathi charge and ultimately died, 


Ai Parties pee 1.19 The political parties which boycotted 
Pomme anor the Simon Commission constituted a committee to 
9. Quoted in Desika Char, op. cit., p. 486. 
10. Quoted in Desika Char, op. cit., p. 487. 
11. Quoted in Desika Char, op. cit., p. 535. 
12. Quoted in Desika Char, op. cit., p. 535. 
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draft a Constitution for India. It was chaired by Motilal Nehru.!? The report was 
published on 10th August 1928. 
The Nehru Committee made the following recommendations: 


1. India should be treated like other dominions. 

2. Indians should be granted fundamental rights. 

3. Parliament to be bicameral. The lower house to be elected through adult 
suffrage. Governor-General should act on the advice of the Executive Council 
which would be collectively responsible to Parliament. Similar provisions to apply 
to the Provinces. 

4. Electorates will be joint and mixed. Seats would be reserved for muslims 
in the Centre and in those Provinces where they were in a minority. 

5. Sind would be carved out as a muslim majority Province. 

6. North West Frontier Province would be given the status of a Province. 

7. Reservation of seats shall be for 10 years. 

8. Muslims or non-muslims where reservation is allowed will have the 
right to contest additional seats. 


The Congress in its annual session of 1928 accepted the Nehru Committee 
Report. The League rejected it mainly for two reasons (a) strong central government 
and (b) joint electorates. 

The League wanted a weak federation so that Muslims would have full 
control over 5 provinces NWFP, Baluchistan, Sindh, Bengal and Punjab. 


1.20 The report of the Simon Commission was published in May 1930. 
It recommended representative government for the 
Provinces but deferred it for the Centre indefinitely. 
It wanted India to be a federation of British India and 
the Princely States. Separate electorates were continued for the Muslims. The 
Depressed classes were given reserved seats in joint electorates. Franchise in 
Provincial legislatures was to be widened. Dyarchy was to be abolished. 


Report of the Simon 
Commission. 


1,21 It would be useful to recall that in 1920 the Congress had launched 
a non-cooperation movement which included Khilafat 
movement. Turkey had entered the first world war 
against the British and in favour of Germany. After 
the First World War the Turkish Empire was fragmented by the British. The Ruler 
of Turkey used to proclaim himself as Khalifa or the religious head of Muslims. 
The British abolished the title of Khalifa. The Muslims in India (and of no other 
country) felt offended. 

So the Muslim leaders Maulana Azad, Mohammad Ali, Shaukat Ali, Hasrat 
Mohani, and Hakim Ajmal Khan formed the Khilafat Committee to carry on a 
movement in favour of the Sultan of Turkey. It had nothing to do with the freedom 
of India. Gandhiji supported the cause of Khilafat Committee which in turn 
endorsed the non-cooperation moyement. In 1922 a revolution took place in 
Turkey and a secular goyernment was established under the leadership of Mustafa 
Kamal Pasha who firmly buried the concept of Khilafat in 1924. In February 1922 
a violent mob attacked a police station in a village named Chauri Chaura in 


The Khilafat and Non 
Cooperation. 


13. The other members were Sir Tej Bahadur Sapru, Sir Ali Imam, Sardar Mangal 
Singh, Shuaib Qureshi, G.R. Pradhan and Subhash Chandra Bose. 
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Gorakhpur, U.P. Gandhiji immediately withdrew the movement. Jawahar Lal Nehru’s 
reaction was: 

We were angry when we learnt of the stoppage of our struggle at a time when 

we seemed to be consolidating our position, Our mounting hopes tumbled 

to the ground ... a remote village and'a mob of excited peasants in an out 

of the way place going toend ... our national struggle for freedom. 

The movement was a total failure. The twin objectives, attainment of 
Swaraj and preservation of Khilafat, could not be fulfilled. 


1.22 But one outcome of it was far reaching as pointed by Mohammad 
Iqbal, the eminent Urdu poet and theoretician support- 


Ill effect: . i i is fri i 
suede, cna ing Pakistan. He wrote to one of his friends in 1925; 


You have rightly observed that the influence of professional theologians 

(Maulwis) had declined steeply as a result of Sir Syed Ahmed Khan's 

movement but the Khilafat Committee has re-established their prestige among 

Indian Muslims due to committee's needs for political fatwas. This was a 

grave mistake which has perhaps not been realised by anyone till now.’ 

Smt. Annie Besant!° wrote that by encouragement of Khilafat crusade the 
inner muslim feeling of hatred against unbelievers has sprung up naked. The old 
muslim religion of sword has been revived. We have heard muslim leaders declare 
that if the Afghans invaded India, they would join their fellow believers and would 
slay the Hindus who would defend their motherland, Muslims would obey only 
the laws of their Prophet and not the laws of the State in which they live. There 
centre of allegiance is outside the nation. 

It is interesting to note that the resolutions of the Khilafat Committee talk 
only of two aspirations of the Muslims viz. establishment of Khilafat and Sultanate. 
It declares allegiance to the Sultan of Turkey. It threatens that if the demands are 
not met it would with the concurrence of the Congress declare Independence of 
India.'’ The Congress and the Muslims had a common enemy but not a common 
goal. Such a selfish marriage was bound to perish as it did in fact. Unity cannot 
be achieved by dividing the nation on religious basis. 


1.23. The Lucknow Pact of 1916 between the Congres and the Muslim 
League had already conceded—separate electorates, 
one third of the Indian elected members were to be 
Muslims, reservation of seats for Muslims in the Provinces e.g. Punjab 50%, U.P. 
30%, Bengal 40%, Bihar 25% (more than the population ratio), power of veto to 
Muslims on any matter affecting their community.'* 

After obtaining substantial concessions from Congress in 1916 and by the 
British in 1909 and 1919 Jinnah asked for more in 1929. His 14 point demand 
now included separate Province of Sind, reservation in services for Muslims, 1/3 
Muslim Ministers in all Cabinets whether Central or Provincial etc. 


Separation gaining ground. 


14. Stanley Wolpert: Nehru, Oxford University Press, pp. 54, 55. 

15. Cited in Arun Shourie: The World of Fatwas, p. 31. 

16. Annie Besant, The Future of Indian Politics, 1922, Theosophical Publishing House, 
pp. 301-303. 

17. For some of the important resolutions of the Khilafat Committee see Khalid Bin 
Sayeed: Pakistan, The Formative Phase (1857-1948), Oxford University Press, Karachi, 
pp. 52-53. 

18. For the text of the Pact see Desika Char, op. cit., pp. 337-342. 

19. Desika Char, op. cit., pp. 550-552. 
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Separation was gaining ground with every concession being given by the 
Congress. In 1930 we find Iqbal stating that communalism was indispensable to 
the formation of a harmonious whole in India. He wanted to see a State comprising 
of Punjab, NWFP, Sind and Baluchistan—whether within or without the British 
Empire. The priority was clearly something other than freedom. 

By October 1931 Congress had already agreed to a federation with residuary 
powers vested in the units, separation of Sind and reservation in services. It learnt 
nothing from the past mistakes. 


1.24 The Viceroy Lord Irwin declared on 31st October 1929 that Dominion 

7 status was the natural issue of India’s Constitutional 

ght Sat oe progress” and that a conference of the representatives 

of British government, British India and Indian States 

would be held to draw up a scheme of Constitutional reform. The Congress in its 

Lahore session in 1929 decided to boycott the conference and launch civil 
disobedience movement with Independence as the goal.” 

Gandhiji placed certain demands before the. government. They were 
reduction of rupee sterling ratio, reduction of land revenue, abolition of salt-tax 
and government monopoly over salt, reduction of salaries in the highest grades, 
protection of Indian textiles, and shipping, etc. 

On 12th March 1930 Gandhiji began his 241 mile footmarch alongwith 79 
followers from Sabarmati Ashram to Dandi to launch civil disobedience movement 
by manufacturing salt. On 6th April he broke the salt laws. The flame that he 
ignited spread all over the country but the participation of Muslims was much less. 


1.25. While the Civil Disobedience movement was going full steam the 
Indian Round Table Conference commenced its 
session in November 1930 without the presence of 
Congress. But it was felt that Congress must be 
included, Viceroy Lord Irwin met Gandhiji and an agreement was signed between 
the two on Sth March 1931.22 The Mahatma agreed to withdraw the movement and 
participate in the Round Table Conference. The agreement evoked a mixed response. 
Some hailed the agreement because the Viceroy had come to the negotiating table. 
Others criticised it because it gave nothing to the Indians. An important cause of 
discontent was that Gandhiji did not plead for mercy to the three revolutionaries— 
Bhagat Singh, Sukhdev and Rajguru. They were executed on 23rd March 1931 
creating waves of shock and grief all over India. Demonstrations were held against 
Gandhiji. The Karachi Congress which began on 29th March 1931 passed a 
resolution lauding the bravery and sacrifice of the trio. 


The First Round Table 
Conference. 


1.26 Gandhiji as the sole representative of the Congress attended the 
theair HNA Second Round Table Conference. Dr. Ambedkar 
Table Conference: attending it on behalf of the Depressed Classes 

i demanded separate. electorates and reservation for 

Dalits at par with the other minority viz. Muslims. Gandhiji was not prepared to 

conciliate with Ambedkar while surrendering to the Muslims. He even tried 
20. Desika Char, op. cit., p- 536. 


21. Ibid., pp. 537-538. 
22. Ibid., p. 538. 
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to persuade the Muslims to join hands to oppose Ambedkar. On the last meeting 
of the Minorities Committee no agreement could be reached and a requisition was 
signed by him alongwith others empowering the British Premier to arbitrate.” 


1.27 On 16th August 1932 Ramsay MacDonald, the Prime Minister 
announced a scheme of representation of the 
minorities which came to be known as the Communal 
Award. The award continued separate electorates for Muslims, Sikhs, Christians 
etc. and extended it to the depressed classes, Sir C.Y, Chintamani very succintly 
described the award saying: 


The Communal Award. 


.. (It) is not an arbitral award and therefore does not deserve the name, while 
it is much more than communal.”* 


Chintamani further stated that: 


all attempts at a settlement failed because of the assurance in Muslim mind 

that the British were behind them and they need not yield to counsels of 

reason and justice.” 

He gave numerous examples of the British attitude. 

The Award was not just for minorities it sought to protect Muslim majority 
in Bengal, Punjab, NWFP and Sind. It also made reservations for commerce, trade, 
industries, planters, labour, landlords, universities, British commercial bodies and 
for Muslim and Hindu women. 


The Communal Award perpetuated division among the Indians. Its main 
object was to turn the national majority of the Hindus into a minority. 


1.28 Gandhiji was in Yerawada jail when the Award was announced. On 
20th September 1932, he began a fast unto death to 
protest against the provision for separate electorates 
to the depressed classes and to avert disruption of the Hindu community. On 25th 
September 1932 an agreement was signed by Dr. Ambedkar (on behalf of the 
Depressed Classes) and Pt. Madan Mohan Malaviya (on behalf of the other Hindus). 
It is known as the Poona Pact. It served two purposes. It avoided division of Hindus 
and saved the Mahatma’s life. 

The Pact gave reserved seats to the Depressed Classes without separate 
electorates. They got 148 seats in the Provincial legislatures instead of 71 as per 
the Communal Award. 


Poona Pact. 


1.29 The Third Round Table Conference met from 17th November to 
The Third Round. Table 24 December 1932. It was followed by a White Paper 
Conference and White on Constitutional Reform2° which was considered 
Paper. by a Joint Parliamentary Committee. On the basis of 
its report the Government of India Act was passed on 2nd August 1935. 

Gandhiji temporarily withdrew Non-Cooperation movement in 1933. It was 
formally withdrawn by Congress in 1934. Sir Tej Bahadur Sapru remarked: 


23. Dhananjay Keer: Dr. Ambedkar Life & Mission; Popular Prakashan, Bombay, 
p. 205. This view of signing a requisition is not supported by other evidence. 

24, Speech by Sir C.Y. Chintamani quoted in Desika Char, op. cit., p. 563. 

25. Ibid., p. 563. 

26. Ibid., p. 580, et. seq. 
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The author of the Civil Disobedience says that he was blind, his sight has 
been restored after thirteen years by God and he now sees what has been 
apparent to many of us who have very much less contact with God that Civil 
Disobedience must fail.” 


1.30 After all the efforts to save the valuable life of the Mahatma 
7 and signing of the Poona Pact the Congress 
Gongrase: Rosoipiankon Working Committee on 12-13 June 1934 passed a 
Communal Award. O ag 7 j j ` 
resolution”® saying that it neither accepts nor rejects 
the Communal Award yet in the same resolution it states: 


Judged by the national standard the Communal Award is wholly unsatisfactory 
besides being open to serious objections on other grounds. 


1.31 Consequent to the Poona Pact the provisions for separate electorates 
for the Depressed Classes were given up. The 
Communal Award formed the basis for constituting 
the legislatures under the Act of 1935. The policy of the British was to make only 
such concessions as would not adversely effect the Empire as also British commercial 
interests. The object was to frame a Constitution in which its proteges—the 
Muslims, Christians, big landlords, the Princes and other interests were able to 
obstruct the Congress and help in perpetuating British rule. It has been remarked 
that the reforms of 1935 were their last and, in the event, the most pretentious 
essay in balancing and ruling India.” 


Effect of Poona Pact. 


1.32 In the Government of India Act, 1935, the Provincial Governments 
were placed under popular control. Dyarchy was 
established. The Governor still had powers which 
reduced the powers of the Ministry. The powers vested 
in the Governor were justified as necessary for the protection of minorities and 
other interests. The Communal Award as the basis for the constitution of the 
Provincial legislatures ensured that the legislatures were permanently divided into 
warring factions making smooth functioning a distant dream and allowing the 
Governor to play an important pro British role. 

The Central government was to be a federation comprising of the British 
India (parts of India ruled by the British) and the Indian States (ruled by the 
Princes). Dyarchy continued at this level. Transfer of power was limited in extent. 
Defence, External Affairs and Ecclessiastical matters were to be administered by 
the Governor General at his discretion. The remaining subjects were to be dealt 
with by the Ministers who were answerable to the legislature. But this transfer of 
power too was coupled with limitations (which were called safeguards). They took 
away with one hand what was given by the other. 

The Central legislature was bicameral. Both the Houses enjoyed identical 
powers. The Princes were given weightage — 40% in the Council of States and 
33!/,% in the Assembly even though they housed 23.3% of the population. They 
were not required to send elected representatives. The Princes were free to nominate 
their representatives, 


Brief outline of the Act of 
1935, 


27. Desika Char, op. cit., p. 542. 
28. Ibid., p. 563. 
29. P. Hardy: The Muslims of British India, Cambridge, 1972, p. 214. 
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Indian seats were distributed in accordance with the Communal Award. The 
Muslims were given one-third of the seats. Election to the Council of States was 
by direct elections while the Assembly was elected indirectly. 

In effect the Houses were so constituted that they would always tend to be 
pro-British and anti-India. 

The Constitution being Federal it contained the usual federal adjuncts e.g. 
Federal Court, Federal Public Service Commission, Reserve Bank etc. , 

The Federal part would not come into operation alongwith the Provincial 
part. It was to be given effect only after the requisite number of States had 
consented to accede to the Federation. 


1.33 The Indian parties were all opposed to the inauguration of the 
Federations though for different reasons. The Princes 
were reluctant. They foresaw denudation of their 
powers by the storm of the popular vote and representation. With the outbreak of 
World War II the idea of bringing into force the federal part was deferred. 


The Act of 1935 in operation. 


1.34 General elections were held in 1937 and popular Ministries appeared 
in the Provincial scene. The Congress entered into an * 
understanding with Muslim League and contested 
only a limited number of Muslim seats. It secured 75 per cent of the general seats 
and only 26 Muslim seats, These seats were mostly in NWFP where Red Shirts 
(Lal Kurti) which was the party headed by Khan Abdul Ghaffar Khan was 
supporting it. 

The Muslim League faired badly. In places where the Muslims were in 
minority it succeeded in enticing the voters. But in the predominantly Muslim 
provinces of Punjab and Bengal the Unionist Party and the Krishak Praja Party 
obtained majority and formed the government. The Congress ministries were 
formed in all Hindu-majority provinces and in NWFP which was almost entirely 
populated by Muslims. 


Election Results in 1937. 


1.35 The Congress refused to share power with the Muslim League. To 

fulfill the statutory obligation it appointed indepen- 

Congress Governments. dent Muslims and Muslims elected on Congress 
tickets. 

The Congress launched a mass contact programme”? to attract the Muslim 
masses specially in the rural areas. This programme and the non-inclusion of the 
League in the Ministries further strained the relationship between them. It must be 
stated that even in the best of times the relationship between the two were never 
happy. 

The League brought accusations against the Government citing misrule 
and oppression which were mostly baseless. 


1.36 The World War Il broke out in 1939. The Congress wanted the 
War and the resignation British to declare elimination of imperialism and 
of Congress Ministries. treatment of India as a free nation as one of the aims 


30. Jawahar Lal Nehru's ‘address dated 19th March’ 1937, reproduced in Desika Char, 
op. cit, p. 603. 
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October 1940 by making an anti-war speech. He was arrested on 21st October. 
Gradually by May 1941 a large number of Congressmen were jailed. The number 
was about 25,000. The movement produced no change in the British and was (like 
other previous movements) suspended in December 1941. The Atlantic Charter 
agreed between Roosevelt the President of U.S.A. and Churchill promised self 
determination for subject nations. But Churchill stated that the Charter was 
applicable only to Europe and not to the Asian countries. 


1.43 In June 1941 Germany invaded Russia which was till then its neutral 
BEA ally. The attack forced Russia to join the allies 
The warshuaton, (England and France). On 7th December 1941 Japan 
attacked U.S. Naval base at Pearl Harbour. U.S.A. declared war against the axis 
powers (Germany and Japan) and joined the allies. In March 1942 the Japanese 
forces occupied Rangoon (now call Yangoon the capital of Myanmar). Japanese 
had bombed Calcutta, occupied Andaman Islands and reached almost upto Imphal. 
There was a lurking danger of Japanese conquest of India. The Indian National 
Army under the command of Subhash Chandra Bose was fighting with Japan and 
was in Nagaland, Assam and Manipur by 1944. Roosevelt and Chiang Kai Shek 
(The head of Government of China) were putting pressure on Britain to concede 
independence. So the British deviated from their old line and released the Congress 
leaders from jail in December 1941. 
. 

1.44 In March 1942 the British sent Sir Stafford Cripps, Lord Privy Seal 
and a member of the War Cabinet to negotiate with 
the leaders. Cripps proposed that at the end of war a 
Constituent Assembly would be set up to frame the Constitution. India would be 
granted dominion status. If a province did not want to join it would be free to draft 
its own Constitution and attain independence. The Princes were free to accede or 
remain independent. These were the long-term proposals and contained the seeds 
for division of India. 

The short-term proposal was that Indians would be appointed to Viceroy’s 
executive Council (which is akin to a Cabinet Minister in today’s terms) but 
Defence would be dealt by the Governor-General. 

The proposals were rejected by all parties though the reasons were different. 
Gandhiji called it a post dated cheque on a fast crashing bank. The Congress 
objected to the power to secede because Muslim majority provinces would opt out 
of India. It also wanted that the Princes should not be allowed to nominate 
representatives. This should be done by election. The Muslim League wanted 
separate State and half of the seats in the Interim government. Thus Cripps Mission 
failed completely. 


Cripps Mission, 1942. 


1.45 Subhash Chandra Bose was always of the view that England's 
difficulty was India’s opportunity. Gandhiji was in 
favour of moral support to the British during war. 
Nehru had sentimental hostility towards the axis powers and did not want to 
embarass the British. There was a great change in the attitude of the masses towards 
the British and even the man in the street was declaring himself in favour of 
freedom. The Congress on the 8th August 1942 passed a resolution calling upon 


Quit India Movement. 
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the British to end their rule immediately promising to support them against the 
axis powers in the war. It gave the slogan do or die. On the 9th August 1942 all 
the prominent leaders were arrested before dawn. 

The movement of 1942 was an ill-prepared agitation. There was no plan 
and no guide-lines for action. The upsurge in the feelings of the masses expressed 
itself in violent disorder and mass violence. Post offices, railway stations, police 
stations and other public buildings were attacked. Traffic was disrupted. Bridges 
destroyed. Industrial towns saw workers strike work. In some districts the 
administration was completely paralysed and in a few the people set up parallel 
government. 

The British suppressed it ruthlessly. About 1,100 persons were killed and 
92,000 jailed. 

The League and most Muslims took no part in Quit India Movement and 
cooperated with the British. So also the communists. 


1.46 The war ended in Europe in May 1945 and with Japan in August 
1945. The labour party came to power in England. 


End of Id à ; i 
nd..of World; Wari This brought a change in atmosphere.*! 


1.47 In June 1945 Lord Wavell, the Viceroy called the Indian leaders for 
a conference in Shimla. He offered to appoint Indians 
to his executive council and distribute all portfolios 
except war. Hindus (excluding Scheduled Castes) and Muslims would get equal 
places. The Congress insisted on its right to nominate Muslims for some of the 
seats. Muslim League demanded that all Muslim members must be their nominees. 
The conference ended in failure. 


Shimla Conference. 


1.48 Out of those soldiers who had been taken as prisoner of war by the 
Japanese about 50,000 soldiers and some officers 
joined the Indian National Army under Netaji Subhash 
Bose. On their capture the British charged them with treason and put them on trial. 
People came out to demonstrate against the trials. The police fired on them. The 
achievements of I.N.A. were lauded and admired much more than the non-violent 
activities of the Congress. In the Red Fort at Delhi a special court was set-up to 
try Shah Nawaz Khan (a Muslim), Prem Kumar Sehgal (a Hindu) and Gurubaksh 
Singh Dhillon (a Sikh) all officers of the I.N.A. Overnight they became national 
heroes. Bhulabhai Desai and Tej Bahadur Sapru worked as their lawyers. Gauging 
the mood of the people the Government withdrew all cases and granted reprieve 
to all those who had been convicted. 


I.N.A. Trial. 


1.49 Soon after the I.N.A. demonstrations the British had to face another 
problem. The Indian sailors in the Royal Indian Navy 
at Bombay and Karachi rose against the Government. 
Bombay observed Hartal in sympathy and held demonstrations from 18th to 23rd 
February 1946. The army was called to restore order. In a few days 228 persons 


Indian Navy Revolt 1946. 


41. Winston Churchill (Conservative Prime Minister) had stated on 10-11-1942, J have 
not become the King’s First Minister in order to preside at the liquidation of the British 


Empire. 
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were killed’? and thousands injured. Yet it spread to other places. Sardar Patel 
persuaded the agitators to surrender on 23rd February. 


1.50 The wind was now blowing against the British. Anti British 
confrontation became more frequent. In April 1946 
the police force went on strike in Bihar, Delhi, Eastern 
Bengal and several other places. In July 1946 the postal employees struck work. 
The Railway employees gave notice of strike. Even the peasants at various places _ 
including Bihar, Bengal, Telangana etc. commenced agitations. 


Strikes etc. 


1.51 In the winter of 1945-46 elections to Central and Provincial 
legislatures were held. The Congress party fully 
exploited the adoration people had for Netaji 
Subhash Bose and the I.N.A. (Netaji had already left the Congress in 1939 and had 
opposed its policies). In the Central Assembly it got 57 out of 102 seats. It 
obtained 91% votes in General (non-Muslim) constituencies, It could win majority 
seats in all provinces except Bengal, Punjab and Sindh. The Muslim League won 
all the 30 Muslim seats in the Centre. It polled about 87% of the Muslim votes. 

In the Provinces the league won 442 out of 509 Muslim seats. This was a 
great improvement. In 1936-37 it had won 109 seats out of a total of 482 seats 
reserved for Muslims. But it could not win the Muslim majority provinces of 
N.W.E.P. and Punjab. N.W.F.P. had a pro Congress ministry. 


Elections in 1945-46. 


1.52 The British continued to abide by their policy that the Congress 
represented the Hindus and the Muslim League 
was the sole party representing the Muslims. They 
manouvered to make India’s independence and 
partition dependant on the stand of the League. Jinnah had (as stated in para. 1.39) 
declared Muslims as a nation. Gandhiji countered it by stating— 


Gandhiji questioning 
nationhood of Muslims. 


I find no parallel in history for a body of converts and their descendants 
claiming to be a nation apart from the parent stock. Do people change their 
characteristic when they change their religion? Would there be a third nation 
in India if several million people adopted Christianity and a fourth if several 
million people joined the Jews.” 


1.53 It is an interesting fact that both Jinnah and Gandhiji hailed from 
Kathiavar region of Gujarat. Jinnah’s grandfather was a Hindu. The situation (or 
the disorder) of 1946 was enough to convince the British that they can no longer 
hold India by force. They had even lost trust in the Armed Forces.“ 


1.54 The British government sent a group of three Ministers (Lord Pethick- 
Lawrence, Sir Stafford Cripps and A.V. Alexander) to 
hold‘ discussions with Indian leaders and political 
parties. It arrived on 23rd March 1946. The Congress party wanted that a Constituent 
Assembly be convened to draft a Constitution, India be declared independent and 
a provisional government be formed. 


Cabinet Mission, 1946. 


42. Transfer of Power, H.M. Stationery Office, Vol. VI, p. 1083. 

pir a oe Chopra and others: A New Advanced History of India, Prentice-Hall of India, 
, p- 631. 
44. Transfer of Power, H.M.S.O., Vol. VI, p. 583. 
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The Muslim League demanded that India be partitioned and the Muslim 
majority provinces in the North-West and the East be converted into an independent 
State of Pakistan. 

The Cabinet Mission rejected the demand for partition and announced its 
proposals on 16th May 1946. It invented a Constitutional mechanism in which the 
Hindus would perceive a united India yet the unity was so precarious and weak 
that any State could demolish it and secede. Thus League could easily achieve and 
obtain what was being denied, The Proposals were prime paradigms of duplicity. 


1.55 The Cabinet mission made the 
following proposals: 

India will be a federation of States, The Federation (Centre) would deal 
only with Defence, Communications and Foreign Affairs, 

The Provinces would be divided into 3 groups. Group A would comprise 
of 6 Hindu majority Provinces. Group B would have in it the Muslim majority 
Provinces of Punjab, NWFP, Baluchistan and Sindh. Group C would comprise of 
Muslim majority Provinces of Bengal and Assam. Each group would have a 
separate Constitution and government. A Province would have a right to secede 
after the Federal and Group governments have been constituted. 

Provincial assemblies would elect 292 representatives to the Constituent 
Assembly. The members of the Assemblies would be divided into 3 constituencies, 
Muslim, Sikh and General (non-Muslim or remainder). The Indian States would 
send not more than 93 representatives and Chief Commissioner’s Provinces 4. 
Thus the total would be not more than 389 members. 

The Constituent Assembly would be divided into 3 groups corresponding 
to the A, B, C grouping of the provinces. Each group or section will frame the 
Constitution for itself. All the groups together will make the Constitution for the 
Federation (Union). 

When the constitution has been framed the Princely States will be free to 
decide what relations they would have with the Union or the Provinces, The 
implication was that an Indian State could declare itself sovereign. 

It was also proposed to form an interim government. But the government 
was not to be formed by the majority party as is done in all democracies but by 
representatives of political parties. Caste Hindus and Muslims were to get equal 
representation in the ministry. It was a mathematical monstrosity which made 23 
equal to 77 and was deliberately aimed to keep India weak and strife-torn. 

The Constituent Assembly was not to be elected on adult franchise, Part 
of it was to be elected by the Assemblies and another part to be nominated by the 
Princes. 

At first both Congress and the League accepted the proposals. Later both 
of them rejected the plan. 


Cabinet Mission proposals, 


1.56 The Congress interpreted the plan to mean that a Province had 
the option to join or keep away from a group. In 
the NWFP the Congress had secured a majority in 
the assembly and did not want it to be included in 
Group B. It was against inclusion of Assam in Group C because Assam was a Hindu 
majority province. The Congress also objected to the absence of elected members 


Mission Plan and reaction 
of Congress & League. 


20 Introduction to the Constitution of India [1.58 


from the Princely states. (The rulers had the power to nominate).“ The League 
regarded the grouping as compulsory. It wanted only those Muslims to be included 
in the Ministry which were nominated by it. 

The Congress President Jawaharlal Nehru declared on 10th July 1946 that 
the Congress would participate in the Constituent Assembly but would not be 
bound by the Mission plan.“ 

The Muslim League on 29th July 1946 rejected the Plan which it had 
accepted on 6th June 1946 and demanded Pakistan.“ 

On 6th December 1946 His Majesty’s Government published its view on 
interpretation of the grouping clauses. In its view the Provinces had no choice but 
to join the group. After election a Province could decide to come out of the 
group.“ Jinnah stated we shall have India divided or we shall have India destroyed 
and urged the Muslims to obtain Pakistan by Force. It was a call for revolt against 
the government and genocide of the Hindus. 


1.57 16th August 1946 was announced as Direct Action Day. In Calcutta 

Beet chee by: eead the Chief Minister (a muslim) addressed a public 

; meeting and assured the Muslim masses that the army 

and the police have been neutralised. Immediately after the meeting the killings 

started. The English Governor took action after 4 days when more than 5000 
lives had been lost.” 


1.58. On 2nd September an Interim Government was formed, Nehru 
was designated as Vice-President of the Governor- 
General’s Council. It had 12 members including 
Nehru. The composition was 5 Caste Hindus (Sawarna), 3 Muslims, | Sikh, 
1 Christian, 1 Parsi, and 1 Hindu (Scheduled Caste). It was to work like a Cabinet 
on the principle of collective responsibility. The Viceroy had promised least 
interference. 

The League at first refused to join but relented and joined on 26 October 
1946% with the avowed object of fighting for Pakistan from within. They did 
everything to stop the government from functioning. Liaquat Ali was the Finance 
Minister who would not sanction any proposals made by the Ministries. 
B.K. Nehru tells us, 

The Muslim League and non-Muslim League members of the Council held 

their meetings separately: They met together only at the formal meetings of 

the Council ... but could hardly come to a decision. 


Interim Government. 


? 45. Resolution of the Congress Working Committee dated 24th May 1946 reproduced 
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Dr. Ambedkar called it A government of one country by two nations.” 


1.59 Frequent communal riots in Punjab and Bengal, loss of Muslim vote 
in 1946 (as compared to 1937) and obstructionist 
and destructive attitude of the Muslim members of 
the Interim Government forced the Congress to accept partition. In fact it had 
accepted it in 1944 when C. Rajagopalachari submitted his plan of partition and 
Gandhiji endorsed it and had discussions with Jinnah on that basis.’ But the 
Congress did it without any plan and with the least foresight to the loss of life 
and suffering that the Hindus would face (which they did ultimately endure). No 
steps were taken to safeguard the Hindus who were forced to convert or flee 
Pakistan. It gave rise to a holocaust which was entirely the creation of the leaders 
and the rulers. In the partition altogether, 1,20,00,000 people moved between India 
and Pakistan. The number of those killed is unlikely to be less than 2 lacs. Andrew 
Mellar reported that many non-Muslims trudged on foot distances up to 200 miles. 
He saw one column which was 47 miles in length with hundreds of bullock-carts 
and cattle.” 


Acceptance of Partition. 


1.60 The Congress had entered into a pact with Muslim League in 1916 
(called Lucknow Pact) to forge unity and thereby 
admitting that Muslim League represented the 
Muslims. In 1930 in the Round Table Conference 
Gandhiji claimed that the Congress represented all Indians Caste-Hindus, Muslims, 
and Dalits. In 1935 when Jinnah-Rajendra Prasad talks took place the Congress 
admitted the claim of the League as the sole representative of Muslims. But while 
forming the Interim Government laid its claim to nominate Muslim members. This 
on-off policy of Congress with regard to the Muslim League combined with the 
British attitude of supporting the Muslim League and suppressing and ignoring 
the Hindu Mahasabha and other groups® was fatal to the integrity of India. The 
Congress President who was having discussion with the Cabinet Mission failed to 
bring any change in the British policy.>” 


Wrong policies of 
Congress. 


52. Dhananjay Keer: Dr. Ambedkar—Life and Mission, 1962, p. 382. 

53. Desika Char, op. cit., pp. 667, 668, et. seg. and supra f.n: 34 and 35. 

54, B.K. Nehru states Once the post-Partition holocaust started in real earnest the 
protection offered by our official cocoon was broken through. None of the politicians who 
had caused, or agreed to the partition, had fully foreseen the extent of troubles that would 
follow. If they had had the time to extrapolate the horrors that were actually taking place 
when the forces of law and order were still in relatively good shape, they could have been 
forewarned ... such a man (Jinnah) could not possibly have foreseen what ultimately 
happened, any more than could Jawaharlal, for neither of them really understood the 
essential nature of their respective following. Op. cit., p. 179. In contrast to this Dr. B.R. 
Ambedkar had proposed a transfer of population to avert massacres. V.D. Savarkar, like 
Abraham Lincoln, was prepared for a civil war. 

55. Andrew Mellar, India Since Partition, 1951. 

56. The Hindu Mahasabha in a resolution dated 16th June 1946 had stated, .... [It] 
cannot accept any Constitution which negatives in actual practice the salutary principle of 
India’s integrity. It stands for an indissoluble Union of Provinces which may be reconstituted 
on cultural and linguistic basis. The dominant idea behind the Cabinet Missions scheme is 
to appease the Muslim League to the detriment of all other minorities. Desika Char, op. cit. 
p. 695. Master Tara Singh said The sikhs have been entirely thrown at the mercy of th 
Muslims .... This is evidently done to placate the Muslims .... Desika Char, op. cit., p. 69 


57. The Cabinet Mission had discussions with leaders of all hues but recognised onl§ 4 


three parties. The Muslim League, The Congress and the Princes Guild. The league was 
represented by Jinnah, the Congress by Maulana Azad and the Princes by the Nawab oi 
Bhopal. All three were muslims. 
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1.61 C.Y. Chintamani had in 1935 remarked 


The British Game. in regard to Hindu-Muslim problem: 


The truth as I see is that all attempts at a settlement failed because of the 

assurance in the Muslim mind that the British were behind them and they 

need not yield to counsels of reason and justice.” 

In 1944 M.R. Jayakar had warned Gandhiji against the policy of 
appeasement.”’ 


1.62 In the twenties the Swarajists creed was to boycott the Councils from 

; A within and make them disfunctional. In the thirties 
Bestoying renege Jawaharlal Nehru declared the Congress objective in 
fighting elections as We go to the legislatures not to cooperate with the apparatus 
of British imperialism but to combat the Act and seek to end it. In the forties 
the League joined the government with its declared aim to obstruct and to fight 
for Pakistan from within, It borrowed a leaf from the Congress and succeeded where 
the Congress had failed. 


1.63 Members of the Constituent Assembly were elected in accordance 
with the Cabinet Mission Plan by the Assemblies in 
British India. The Princes nominated their represen- 
tatives to act as members. Thus it was a partly elected body. But the elections were 
indirect and not based on adult suffrage. 

The first meeting took place on 9th December 1946. The Muslim League 
refused to join. The Muslim League demanded dissolution of the Assembly arguing 
that it did not represent all sections of the people. 


Constituent Assembly. 


1.64 The British Prime Minister Clement Attlee made a statement laying 
ENG: aoe down a time limit for transfer of power. The date 
aot Papruery 104, e so set was 30th June 1948. But if by that date no 

Constitution is worked out, 

His Majesty’s Government will have to consider to whom the powers of the 

Central Government in British India should be handed over, on the due date, 

whether as a whole to some form of Central Government for British India, 

or in some areas to the existing Provincial Governments, or in such other way 

as may seem most reasonable and in the best interests of the Indian people.” 

This announcement was a shot in the arm to the Muslim League. It continued 
in its refusal to enter the Constituent Assembly waiting for the parting gift from 
the British and pressing for a Constituent Assembly for Muslim India. For the first 
time the Indians felt that the British irrevocably intended to leave. 


HMGie aanoteeemantact 1.65 The Statement of June 1947 left no 
3rd June 1947. manner of doubt as to the forthcoming events. The 
Government stated— 


58. Desika Char, op. cit., p. 563. 
59. Ibid., p. 666. 

60. Ibid., p. 598. 

61. Ibid., p. 700, et. seq. 
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It is not the intention of His Majesty’s Government to interrupt the work of 

the existing Constituent Assembly .... At the same time, it is clear that any 

Constitution framed by this Assembly cannot apply to those parts of the 

country which were unwilling to accept it. 

The demand for Pakistan was conceded camouflaged in verbiage in February 
1947. Now in June it was made much more clear. Majority of the representatives 
from Bengal, Punjab and Sindh and the lone one from Baluchistan were from 
Muslim League. Naturally based on the June declaration they were to be recipient 
of power when the British left. 


1.66 Lord Wavell was replaced by Lord Mountbatten as Viceroy in March 
1947. On the day the June announcement was made 
Lord Mountbatten published his plan of Partition 
which was accepted by the Congress and the League. According to the Plan the 
members of the Punjab and Bengal Provincial legislative assemblies, representing 
Muslim-majority districts and non-Muslim majority districts were to meet separately 
and vote to decide whether or not the Province be partitioned. Decision would be 
by simple majority of either part. Each part will also decide whether to join the 
existing assembly or a new one. Sindh assembly would take a decision whether 
it would remain in India or go to Pakistan. There would be plebiscites in NWFP 
and Sylhet district of Assam where Muslims were in majority. The Quetta 
municipality was the decision-maker for Baluchistan. 

The results were a foregone conclusion. On the same day, 3rd June 1947 
Jawaharlal Nehru in his broadcast conceded as much and added— 


It may be that in this way we shall reach that united India sooner than 
otherwise and then she will have a stronger and more secure foundation. 


Mountbatten Plan. 


1.67 Immediate effect was given to the Mountbatten Plan by enacting the 

: Indian Independence Act, 1947. The Bill was passed 

oaa Independence} on 16th July 1947. The main provisions of the Act 
P were: 


1. Two Dominions were constituted—India and Pakistan. 

2. The King would appoint a Governor-General for each Dominion. 

3. The legislatures of each Dominion would have sovereign powers to 
legislate. No legislation passed by the British Parliament would apply to the 
Dominions. 

4. Governor-General would have full power to assent to any Bill in the 
name of His Majesty. 

5. The suzerainty of His Majesty over the Indian States would lapse. 

6. Until a new Constitution is framed the Act of 1935 was to be taken 
as the Constitution (subject to adaptations and modifications). 

7. The Constituent Assembly would have no limitations on its 
powers. 

8. The Constituent Assembly would function as the legislative assembly 
for the interim period. 


62. Desika Char, op. cit., p. 702, et. seq. 
63. Ibid., p. 705. 
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1.68 The anti British riots of 1942 during Quit India movement, The INA 

3. under Subhash Chandra Bose fighting on the side of 

Cao eee Japan, The Indian Navy Mutiny of 1946% and other 

violent trends and open assertion of disaffection 

towards the British were pointers that if the British resisted the National awakening 
they would be liquidated by an armed revolution. 


1.69 The Constituent Assembly constituted for undivided India which 

had met for the first time on 9th December 1946 was 

SSL Assembly for ~ convened to meet on 14th August 1947 and became 

à the Sovereign Constituent Assembly for divided India 

now called the Dominion of India. Members representing Bengal, Punjab, Sind, 

NWFP, etc. ceased to be members of the Constituent Assembly. In the process 

Dr. B.R. Ambedkar who had been elected from Bengal lost his seat. He was later 
elected by Bombay Legislative Congress Party.© 

The Muslim League had joined the Interim Government but abstained from 
sending its representatives to the Constituent Assembly which was an integral part 
of the Cabinet Plan. The objective resolution was moved by Nehru on the 9th 
December 1946. On the advice of Dr. Jayakar and Dr. Ambedkar the assembly 
waited for 6 weeks, before passing the resolution on 22nd January 1947, for the 
Muslim League and the representatives of Indian States to join. 

The Constitutional Adviser to the Assembly Sir B.N. Rau prepared a draft 
Constitution in October 1947. It contained 243 Articles and 13 Schedules. A 
Drafting Committee was elected by the Constituent Assembly on 29th August 
1947. It elected Dr. B.R. Ambedkar to be its President. The Constitution as 
prepared by the Drafting Committee was circulated on 21-2-1948. This formed the 
basis of discussion in and outside the Constituent Assembly. It contained 315 
Articles and 8 Schedules and was introduced on November 4, 1948 by Dr. Ambedkar. 
The total number of amendments to the Draft Constitution tabled was 7,635. While 
2,473 amendments were actually moved in the Assembly. 


1.70 The Constituent Assembly was elected by indirect election by the 
members of the Provincial Legislative Assemblies 
under a scheme formulated by the Cabinet Mission. 
The main features of the scheme were as under— 


Elections to the 
Constituent Assembly. 


(1) Each province and Indian State (or group of States in case of small 
States) were allotted seats in proportion to their respective population. One seat 
was allotted for a million (roughly). As a result the Provinces were to elect 292 
members and the Princely States were given a minimum of 93 seats. 


64. In the Naval revolt at Bombay 228 were killed, 1046 injured and 658 were 
hospitalised. 24 police officers, and 67 policemen were injured. 3 constable were killed. The 
army casualties were not known. It is to be noted that the revolt was confined to Bombay 
et meee only. The figures are from Transfer of Power, H.M: Stationery office, Vol. VI, 
P- i 

65. Dhananjay Keer, op. cit., p. 393. 

66. The Drafting Committee had 7 members apart from the Chairman Dr. B.R. Ambedkar 
viz., Alladi Krishnaswamy Aiyyar, D.P. Khaitan, N. Madhav Rao (all independent), K.M. < 
Munshi, N. Gopalaswamy Ayyangar, T.T. Krishnamachari (Congress) and Saiyid Mohammad 
Saadullah (Muslim League). The drafting committee sat for 141 days. 
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(2) Seats in each Province were distributed among the three main 
communities Muslim, Sikhs and General in proportion to their population. 

(3) Members of each community in the Provincial Assemblies elected 
their representatives by the method of proportional representation by single 
transferable vote. 

(4) The method of selection in the case of Indian States was to be 
determined by consultation. In fact it was mostly by nomination by the Ruler. 


Under the Plan of 3rd June 1947 a separate Constituent Assembly was set 
up for Pakistan. The members from Bengal, Punjab, Sindh, NWFP, Baluchistan and 
the Sylhet district of Assam ceased to be members of the Constituent Assembly 
for India. 

West Bengal and East Punjab had fresh elections. 


1.71 When the Constituent Assembly convened on 31st October 1947 
after partition the total membership stood at 299 out 
of which 70 were representatives of the States. 

It redounds to the credit of the Constituent Assembly that all decisions 
were taken by voice vote and there was no division. Thus it may be said that the 
decisions were unanimous. 

The draft constitution was introduced on 4th November 1948 (Ist reading). 

The clause by clause consideration or second reading as it is called 
commenced on November 15, 1948 and ended on 17th October 1949. It comprised 
several sessions. 8 major committees were constituted to deal with specific areas.” 
A number of other minor committees were also constituted. It was the function of 
the Drafting Committee to give effect to the Committees’ report and views in the 
Draft Constitution. Thus the freedom of the Drafting Committee was limited. 

The third reading began on 17th November 1949 and was finished on 26th 
November 1949 on which date it was declared as passed. 

Some provisions relating to citizenship, provisional Parliament, temporary 
and transitional provisions etc. came into effect on 26th November 1949. This 
is also the date mentioned in the Preamble as the date on which the People of India 
adopted, enacted and gave to themselves this Constitution. 

The remaining provisions came into effect on 26th January 1950 which the 
Constitution terms as the date of Commencement. 

The Constitution as adopted in 1949 contained 395 Articles and 


8 Schedules. 


67. The major committees and their chairman are given below: 
1. Rules Committee — Dr. Rajendra Prasad. 
2. Steering Committee — Dr. Rajendra Prasad. 
3. States Committee — Dr. Rajendra Prasad. 
(For negotiating with Indian States) 
4. Drafting Committee — Dr. B.R. Ambedkar. 
5. Advisory Committee — Sardar Patel. 
The Advisory Committee had two Sub-Committees 
(a) Fundamental Rights Sub Committee — J.B. Kripalani 
(b) Minorities Sub Committee — H.C. Mookerji 
Union Powers Committee — J.L. Nehru 
Union Constitution Committee — J.L. Nehru 
. Provincial Constitution Committee — Sardar Patel 
68. Article 394. 


Enacting the Constitution. 
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Chapter 2 


SALIENT FEATURES OF THE 
CONSTITUTION 


2.1 Salient or outstanding features of the Constitution are such of its 
characteristics which distinguish it from Constitutions of other countries. They are 
not the same as basic features. Basic features are those provisions of the constitution 
which cannot be amended, taken away or abridged. The doctrine of unamendability 
of basic features was propounded in Kesavanand Bharati 1 and followed in numerous 
cases, 


2.2 I. The first thing that strikes a student of the Constitution is its bulk. 
ù ni Compared to it other Constitutions look like small 
AT. booklets: The U.S. Constitution has Jess than 5000 
words. The Canadian Constitution of 1982 contains 
not more than 6500 words. 
The factors leading to this bulk are as under— 


1. It contains provisions in regard to administration of States. This is 
unlike the U.S. Constitution where the States framed their respective Constitutions 
separately. It follows the Canadian example. Our Constitution provides the 
Constitution of the Union and all the States, except Jammu & Kashmir, which was 
allowed to draw its own Constitution. Even the provisions of the Constitution did 
not automatically apply to Jammu & Kashmir. They were gradually made applicable 
(some in modified form) under Art. 370. 

2. It contains detailed provisions regarding administrative matters. The 
framers had a desire to make it a comprehensive document and had as precedent 
the Government of India Act, 1935. It embodies detailed provisions regarding 
organisation of Judiciary, Public Service Commissions, Election Commission etc. 
Dr. Ambedkar justified inclusion of administrative details on the ground that it 
would protect the Constitution from surreptitious subversion by unscrupulous 
persons.” 

3. Bulk of the provisions of the Government of India Act, 1935 were 
adopted. The Act of 1935 was a lengthy document. It was taken as model and 
substantially incorporated in the Constitution. This naturally made the Constitution 
a lengthy document. 

Dr. Ambedkar justified the borrowing by stating that the people were familiar 
with the existing system. 

4. The vastness of the country and variety of problems required varied 
solutions. Part XVI relating to Scheduled Castes and Tribes and Backward classes; 


1. Kesavanand Bharati v. State of Kerala, A.LR. 1973 S.C. 1641 and Minerva Mills 
v. Union of India, A.I.R. 1980 S.C. 1789. 
2. CA.D., Vol. VII, pp. 35-38. 
26 
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Part XVII pertaining to Official Language and the Fifth and Sixth Schedules 
relating to Scheduled Areas and Tribes had to be enacted to tackle peculiar 
problems. 

5. After the commencement of the Constitution in the course of years 
Arts. 371, 371A to 371-I have been inserted to meet the regional demands of 
Nagaland, Assam, Manipur, Andhra Pradesh, Maharashtra, Sikkim etc. 


2.3 II. The Constitution envisages a dual polity (Union and the States) 
but single citizenship. There is no State citizenship. 
Only Indian citizenship. The Constitution of U.S.A. 
allows dual citizenship—citizenship of U.S.A. and a State citizenship. In India 
every citizen has the same rights wherever he may reside. 


Single citizenship. 


2.4 II. Our Constitution has been recast in material ways by amendments 
specially the 7th, 42nd, 44th, 73rd and 74th Amend- 
ments. The last two amendments added Parts IX and 
IX-A pertaining to the Panchayats and Municipalities—thus providing for a third 
tier of government which is not found in any other Constitution. 


Recast by Amendments. 


2.5 IV. Generally federal Constitutions lack flexibility, that is to say, 
the amending process is cumbersome which makes it 


Federal Constitution with difficult to alter or modify the constitutional provi- 
minimum rigidity. sions. The Constitution achieves this in a number of 
ways: 


(a) Certain provisions may be changed or substituted by simple majority 
as is required for ordinary legislation, e.g. Art. 3 (Changes in name and boundaries 
of a State, forming a new State, increasing or decreasing the area of a State etc.) 
Art. 169 (Abolition or creation of Legislative Councils), creation of Legislatures 
for Union Territories (239A), Art. 348 (Language of Supreme Court and High 
Courts), 2nd, 5th and 6th Schedules, 

(b) Some provisions require special majority in the two Houses of 
Parliament i.e. 2/3 of the members present and voting and a majority of the total 
membership of the House, 

(c) If the amendment seeks to change Arts. 54, 55, 73, 162, 241 or Chapter 
IV of Part V, Chapter V of Part VI, Chapter I of Part IX etc. the amendments apart 
from special majority require ratification by the legislatures of the States. But the 
resolution of 1/2 of the legislatures is adequate. In the U.S.A. 3/4 of the States are 
required to ratify. 

Thus the Constitution is made adaptable by prescribing a variety of ways 
for changing the original text. 


2.6 (d) The Constitution at various places lays down the basic principles 

sie and confers on the Parliament the power to replace 
Legislation tor supplement the existing provision or to supplement it by 
; legislation. For example (i) Part II laid down how 

citizenship will be acquired at the commencement of the Constitution. Later under 
Art. 11 the Parliament enacted the Citizenship Act, 1955. (ii) Article 22 provides 
for certain safeguards against preventive detention but empowers the Parliament 
to prescribe by law the circumstances under which a person may be detained, the 
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maximum period of detention and other matters [Art. 22(7)]. (iii) Untouchability 
was abolished and forbidden under Art. 17. Forced labour (Bonded labour) was 
prohibited by Art. 23. The Union as well as the States have the authority to make 
untouchability and bonded labour a punishable offence. The Parliament has enacted 
the Protection of Civil Rights Act, 1955 and the Bonded Labour System (Abolition) 
Act, 1976. These two Acts are examples of enactments supplementing the 
constitutional provisions. (iv) The Basic provisions relating to the election of the 
President and the Vice-President are contained in the Constitution but under 
Art. 71(3) Parliament has enacted the Presidential and Vice-Presidential Elections 
Act, 1952 which contains detailed procedure etc. Similarly qualification for member- 
ship of Parliament (Art. 84) and disqualification for membership (Art. 102) are 
governed by relevant Acts. 

This method facilitates changes depending on the exigencies without 
resorting to a Constitutional amendment. 

(e) Some Articles are of transitional or tentative character and shall remain 
in operation till the Parliament legislates on the subject. Examples are Art. 285 
(Exemption of Union Property from State taxation) and Art. 300 (Suits and 
Proceedings against the Government of India.) 

This wide variety of modes for bringing about changes is prudent and 
practical. 


2.7 V. A federal constitution makes a demarcation of powers between 
ADUE MAES the Union and the States which is guarded against 
mitigate rigidity. encroachment. In certain situations this Chinese wall 

i creates practical hassles. The Constitution has avoided 

this to a large extent by, — 

(a) making a long list of concurrent subjects. 

(b) providing that some provisions may be changed by Parliament. 

(c) providing that Parliament may legislate on State subjects under certain 
circumstances, e.g. 

(i) to give effect to international agreements (Art. 253) 

(ii) with the consent of the States (Art. 252). 

(iii) during Emergency (Art. 250). 

(iv) in the national interest when the Rajya Sabha passes a resolution by 
2/3rd members present and voting (Art. 249). 


2.8 VI. Some Constitutions are so moulded that they cannot shed their 
characteristics in respons ituations. 
arena GREMIOETS eee en ponse to emergent situations Our 
Unitary system” during Constitution has an in-built mechanism to convert it 
emergency. into a more or less unitary form when the nation is 
faced with a calamity. The U.S. Constitution lacks 
such approach but during war the U.S. judiciary gave vide interpretation to 
defence power strengthening the hands of the Union. 


2.9 VII. A federation may have Union and State judiciary and Civil and 
Criminal laws may also be different in different States. 
The persons administering the laws may be in the 
employment of a particular State. This is what operates in the U.S.A. But under 
our Constitution there is—— 


Unity in basic matters. 
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(a) a single judiciary (no separate judiciary for federal laws). 
(b) civil and criminal laws and procedure are basically the same in all 
states, 
i (c) The Indian Administrative service, the Indian Police Service and the 
Indian Forest Service are common to the Union and the States. More such all India 
services may be created if need be. 


2.10 VIII. A federal constitution may contain the constitution of the 
Union and the States but our Constitution is unique 
in providing for the Constitution and powers of 
Panchayats and Municipalities also. Thus it envisages three tier government. 


Three tier government. 


2.11 IX. The Constitution confers on the people certain rights which are 
called Fundamental Rights e.g. Right to equality, 
Freedom of speech, Right to life and personal liberty 
etc. The State may impose only such restrictions on these rights as may be 
permissible. The right to move the Supreme Court to enforce these rights is 
guaranteed. It contains some rights which ‘are found in no other Constitution, 
Rights against untouchability, forced labour and preventive detention. Our 
Constitution expresses in a compen-dious form the limitations and exceptions to 
the Fundamental Rights. 


Fundamental Rights. 


2.12 X. The Constitution enumerates certain principles which though 
not justiciable or enforceable through a court of law 
are regarded as fundamental in the governance of the 
country. The Constitution makers regarded their inclusion in the Constitution as 
a reminder that though non-enforceable the State must endeavour to implement 
them and honour them as policy blueprints for all future governments to whichever 
party it may belong. 


Directive Principles. 


2.13 XI. In England the Parliament is sovereign and the courts have no 
power to examine and pronounce on the vires of an 
Act of Parliament. The American people had the 
painful experience that an elected body of people, the English Parliament, can act 
in the manner of a tyranneous autocrat. The U.S. Supreme Court has, interpreting 
the Constitution, declared that Constitution is a law higher than ordinary legislation 
and a law that does not conform to the Constitution has no claim to validity. 

The Indian experience with the British rule was a sad tale of repression and 
denial of basic human rights. The Magna Charta, the English democratic system 
and the Rule of law were used to trample and deny human rights to the Indians. 
The All Parties Committee headed by Motilal Nehru in its report in 1928 wanted 
that Our first care should be to have our fundamental rights guaranteed in a 
manner which will not permit their withdrawal under any circumstances. 

Hence the founding fathers expressly made judicial review a part of the 
fundamental rights (Art. 13) and gave the Supreme Court (Art. 32) and the High 
Courts (Art. 226) the role of sentinels. 


2.14 XII. An unusual feature of the Constitution which is unparalleled 
is that it contains a Schedule (9th) in which about 
Froteotan given by 9th 300 Acts are listed. Art 31B contains a declaration 
i which makes all these Acts completely immune from 
judicial review even on the ground of violation of a Fundamental Right. 


Judicial Review. 
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2.15 XIII. By various provisions regarding appointment, transfer, 
eI) payment of salary etc. the Constitution attempts to 
{pdependentriudiciary: make the judiciary independent of the executive. 


This applies to subordinate judiciary also. 


2.16 XIV. The Constitution establishes Parliamentary form of govern- 

» ment which is based on Westminster (British) model. 

Peal att formues Under this form the President, even though elected, 

Å represents the nation but does not rule the nation. He 

is the head of the State while the Prime Minister is the head of the Government. 

The Ministers are members of Parliament. A person who is not a member of 

Parliament cannot be a minister (except for a period of 6 months). The Council 

of Ministers (as the ministers are collectively called) are responsible to the Lok 

Sabha. In other words they hold office only if the majority in Lok Sabha supports 
them and must resign on losing confidence. 


2.17. XV. Constitutions are divided into two broad categories (1) Unitary 
and (2) Federal. In the Unitary type there is one 
central polity and there is no subsidiary sovereign 
polity, sharing powers with it. A Federal Constitution has two polities existing 
simultaneously and each is sovereign in the area assigned to it. The Constitution 
creats a Union and 28 States to whom powers and functions have been assigned. 
In this way it resembles the U.S. Constitution. 


Federal Constitution. 


2.18 XVI. The Preamble declares India to be a Republic. In keeping 
with this the Constitution provides for an elected 
President. In a republic there is no hereditary ruler 
and all the authorities of the State are directly or indirectly elected by the people. 


Republic. 


2.19 XVII. The Constitution provides safeguards to the minorities by 
including the Freedom of Religion (Arts. 25 to 28) 
and Cultural and Educational Rights (Arts. 29 and 
30) in the list of Fundamental Rights. After enacting the equality clause (Art. 14) 
there was no legal necessity to place such safeguards but the framers have granted 
these rights expressly even though they flow from Art. 14. 


Safeguards to Minorities. 


2.20 XVIII. The Constitution gave limited supremacy to the judiciary 
defining the limits in Art 13. Supremacy was given 
to the legislature as much as it is possible within the 
bounds of a written constitution. While interpreting Art. 21 (Protection of Life and 
Personal Liberty) in A.K. Gopalan? the Supreme Court had clarified that there was 
no due process clause in the Constitution and so it has no such wide powers of 
judicial review as the U.S. Supreme Court. But in 1978 after Maneka Gandhi* the 
Supreme Court has discovered due process in Art. 21 and assumed powers similar 
to those exercised by the U.S. Supreme Court and has vested in itself the power 
to declare void even amendments to the Constitution (Minerva Mills).° 


Judicial Supremacy. 


3. A.K. Gopalan v. State of Madras, A.I.R. 1950 S.C. 28; (1950) S.C.R. 88. 
4. Maneka Gandhi v. Union of India, AIR. 1978 S.C. 718. 
5. Minerva Mills v. Union of India, A.L.R. 1980 S.C. 1789. 
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2.21 XIX. Seats are reserved in the legislatures for Scheduled Castes 
and Tribes. The State is free to make special provision 
for the advancement of socially and educationally 
backward classes [Art. 15(4)] and for women and 
children [Art. 15(3)], In public employment appointments may be reserved for 
Scheduled Castes and Tribes [Art. 16(4) and (4A)). 


Favours to backward 
classes etc. 


2.22 XX. Elections to Legislatures are on the basis of adult suffrage. In 
other words every citizen who is not less than 18 
years of age (till 1988 it was 21 years) is entitled to 
be registered as a voter (Art. 326). 


Universal franchise. 


2.23. XXI. At the time of Independence India had about 600) States 
having around 9 crore population ruled. by. Princes. 
There were no elected legislatures (except in a few 
e.g. Mysore, Travancore-Cochin and Saurashtra) and no democracy. The Government 
of India Act was an alliance between democracies and dynasties. When the Indian 
States entered’ the Constituent Assembly it was thought that the Constitution of 
these States would not form part of the Constitution of India. The Constitution has 
integrated around 600 States and eliminated centuries old autocracies, The Princes 
willingly shed their privileges. The Constitution is a memorial to this bloodless 
revolution by which about 9. crores people were granted democratic rights as 
citizens of India. (The 7th Amendment). 


Integration of Indian States. 


2.24 XXII. In the U.S. Constitution the Bill of Rights enumerates the 
rights guaranteed to the citizens and others. In the 
nature of things no right can. be absolute. The Courts 
in the U.S. have gradually evolved, in the face of 
necessity, the restrictions that may be imposed on the exercise of these rights, Our 
Constitution gaining from experience and history incorporates the grounds on 
which the fundamental rights may be subjected to restrictions. For example, the 
Freedom of Speech and Expression may be curtailed in the interests of Sovereignty 
and integrity of India, security of the State, public order, decency, morality, 
contempt of court etc. In U.S.A. the courts invented the doctrines of police power, 
eminent domain, clear and present danger etc. 


Restrictions on 
Fundamental Rights. 


2.25 XXIII. From 1919 seats were reserved in the legislatures on the 
basis of religion. In the Government of India Act, 1935 
seats were distributed among Muslims, Christians, 
Sikhs and Anglo-Indians, apart from reservation in 
favour of the Scheduled Castes and Tribes. Communal electorate and reservation 
was a device adopted by the British to prevent the growth of a healthy and sound 
democracy. The Constitution makes no reservation on the basis of religion. There 
is no place for communal representation (Art. 325). 


No communal 
representation. 


2.26 XXIV. Another important characteristic of the Constitution is that 

A it has borrowed (or copied) features of many 

Poroa classe, Constitutions. The framers proudly acclaimed, in the 
‘ face of adverse remarks, that it has been prepared 
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after ransacking all the known Constitutions of the world The framers deserve 
our gratitude for collecting the best features of the existing Constitutions and 
modifying them with a view to avoid the difficulties experienced by others. Our 
founding fathers also attempted to adapt the borrowed features to suit our conditions 
and needs. It is not just a patchwork. It is a beautiful collage. 

It must also be kept in mind that the numerous amendments 7th, 24th, 
42nd, 44th, 73rd and 74th have extensively changed the Constitution as originally 
framed. 


2.27 The main sources from which the 
List of sources, Constitution has been drawn may be thus summed 
up: 

(a) The most profound influence and material source of the constitution 
is the Government of India Act, 1935. The Federal Scheme, Judiciary, Governors, 
emergency powers, the Public Service Commissions and most of the administrative 
details are drawn from this Act. More than half of the provisions of Constitution 
are identical to or bear a close resemblance to the Act of 1935. 

(b) From the British, our Constitution borrows the system of Parliamentary 
government, cabinet system, single citizenship, procedure in and privileges of 
Parliament, prerogative writs, efc. 

(c) The U.S. Constitution was the source for the provisions pertaining to 
judicial review, independence of Judiciary, fundamental rights, removal of the 
President and the judges of the Supreme Court and High Courts. 

(d) The Irish Constitution inspired the inclusion of the Directive Principles, 
method of election of the President and the nomination of members to Rajya 
Sabha. 

(e) The Canadian Constitution is an example of federation with a strong 
Centre. The residuary powers of legislation are vested in the Centre and the Centre 
appoints the Governors. Our Constitution incorporates these features. 

(f) The Constitution of Australia contains a concurrent list of legislative 
subjects and provisions regarding freedom of trade, commerce and intercourse. 
From Australia our Constitution borrowed these features. 

(g) The provision relating to suspension of fundamental rights during 
the time a proclamation declaring emergency is in force has been taken from the 
Weimer Constitution of Germany. 


ie ip B.R. Ambedkar’s speech in the Constituent Assembly, C.A.D., Vol. VIL 
pp. 35-38. 


Chapter 3 


THE FEDERAL SYSTEM 


3.1 There is no universally agreed definition of a Federation, Scholars 
tended to regard the oldest federal Constitution, the 
Constitution of the U.S., as the paradigm example or 
model. But now there is rethinking. Scholars are 
adopting the view that the question whether a State is federal or unitary is one of 
degrees and the answer will depend upon the number of federal features possessed 
by it.! It has also been stated that federation is more a functional than an institutional 
concept. Any theory that asserts that there are certain inflexible features without 
which a political system cannot be federal ignores the fact that institutions are not 
the same in different social and cultural environments.” Dr. D.D. Basu took a very 
pragmatic yet forward looking view when he remarked that the Constitution is 
neither purely federal nor purely unitary but is a combination of both. It is a Union 
or composite State of a noval type.* Dr. B.R. Ambedkar, a member of the Constituent 
Assembly and Chairman of the Drafting Committee had no misgivings about the 
federal nature of the Constitution. He stated in the Constituent Assembly’: 


Whether the Constitution is 
Federal? 


The basic principle of Federation is that the Legislative and Executive authority 
is partitioned between the Centre and the States not by any law to be made 
by the Centre but by the Constitution itself .... The chief mark of federalism 
as said lies in the partition of the legislative and executive authority between 
the Centre and the Units of the Constitution. This is the principle embodied 
in our Constitution. There can be no mistake about it. 


3.2 Prof. K.C. Wheare called the Constitution as having created a Unitary 
State with subsidiary federal features rather than a federal State with subsidiary 
unitary features.> But subsequently he revised his opinion and thought it proper 
to label our Constitution as quasi-federal.° It seems that Indians have taken a 
practical non-dogmatic view. Dr. Ambedkar in his speech in the Constituent 
Assembly had stated that the Constitution is both unitary as well as federal 
according to the requirements of time and circumstances.’ The Supreme Court has 
in Automobile Transport? characterised our polity as federal. In Kesavanand® 


1, W.T. Wagner; Federal States and their Judiciary, p. 25. 

2. Livingstone; Federation and Constitutional Change, pp. 6-7. 

3. D.D. Basu; Introduction to the Constitution of India, 18th ed., p. 63; Commentary 
on the Constitution of India, 7th ed., Vol. A, p. 55. 

4, Dr. B.R/ Ambedkar's speech in the Constituent Assembly on 25-11-1949 reproduced 
in The Constitution and the Constituent Assembly; Lok Sabha Secretariat, 1990, p. 176. 
K.C. Wheare; Federal Government, 1951, p. 28. 
K.C. Wheare; Modern Constitutions, 1966, p. 21. 


C.A.D., Vol. VII, pp. 33-34. 
Automobile Transport v. State of Rajasthan, A.1.R. 1962 S.C. 1406. 


Kesavanand Bharati v. State of Kerala, A.I.R. 1973 S.C. 1461. 
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some of the judges considered federation as a basic feature of our Constitution. 
A larger nine judge Bench in Bommai'” has clearly enunciated that our Constitution 
is federal though only some of the judges considered federalism as a basic feature. 
The Rajamannar Committee appointed by Tamil Nadu which submitted its report 
in 1971 and the Sarkaria Commission! constituted by the central.government in 
1983 both regarded the Indian system as federal. There is a preponderance of 
opinion which finds the Indian polity as federal. Assuming the U.S. Constitution 
as the model to be followed in all details is fallacious and unscholarly. 


3.3 It is generally regarded that in a Federation governmental functions 
are shared by the Central or Federal government and 
the State governments. These two governments are 
co-ordinate and independent of each other. One is not the delegate or agent of the 
other. Both derive their power from the same source viz. the Constitution. Neither 
is subordinate to the other. Thus existence of two nodes of government independent 
of each other seems to be the essence of federation.'? But as observed above it 
would be fallacious and unwise to consider this duality to be the only test for 
determination of federal character. We must ascertain the common characteristics 
to be found in all federal constitutions. In life and law litmus tests are neither 
desirable nor possible. There are many colours between black and white. 


Test of a Federation. 


Characteristics of a 3.4 A Federal Constitution generally 
Federation. possesses the following 5 characteristics. 


1. Dual or two sets of governments. In a unitary State as the name 
indicates there is only one government. The national 
government. In a federation two sets of governments 
co-exist. The national (also called central or federal) 
government and the government of each constituent State. These two governments 
derive their powers from the same source (the Constitution) and are controlled not 
by the other but by the Constitution. But it would be erroneous to assume that 
they work in watertight compartments. They govern the same people and their 
object is to serve the same populace so naturally their functions many at times 
touch and effect each other. They must necessarily work not in isolation but in 
active cooperation with the other, 


Dual government and 
distribution of powers. 


3.5 It is interesting to note two things in this context— 

(a) The Constitution in Art. 1(1) states 

dace R al feos India, that is Bharat, shall be a Union of States. 
Dr. Ambedkar had stated in the Constituent Assembly 

that the word Union has been used advisedly because it has certain advantages. 
It indicated that (i) The Indian federation is not the result of an agreement among 
the States and (ii) the States have no right to secede.!3 It may be noted that the 
word Union was employed by Stafford Cripps in his proposals and was also used 
in the Cabinet Mission Plan, The word Union is not decisive of any characteristics. 


10. S.R. Bommai v. Union of India, AI.R. 1994 S:C. 1918. 

11. R.S. Sarkaria—Report of the Commission on Centre State Relations, 1988. 
12. V.N. Shukla; The Constitution of India, 8th ed., p. A=22. 

13. C.A.D., Vol. VII, p. 43. 
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The U.S. Constitution which is a model of federation uses the word. The Union 
of South Africa Act, 1909 which created a unitary Constitution employed the same 
word. Even the earlier Constitution of Soviet Russia called it Union of Soviet 
Socialist Republic. So labels given by the draftsman are not conclusive evidence. 


3.6 (b) By the 73rd and 74th Constitution amendments another level of 
Ata levee government, has been created viz. Panchayat’s and 
Government. - Municipalities. Powers and functions have been 

assigned to them. This may be regarded as a third 
level. So in India the Constitution envisages not two but three levels of government. 
This is a novel form of federation, unknown to the outside world. Local government 
of a district, county or municipality is generally a creature of an Act of legislature. 
In India they are created by the Constitution whose provisions are supplemented 
by the Acts. 

It is the natural corollary of a dual government that there is a division of 
power and functions between the two sets of government. The distribution between 
the Federal and the State units may not be identical in all constitutional systems. 
The division of subjects may be two fold i.e. Federal and State as in the U.S.A. 
or may be three fold (Central, State and Concurrent) as in Australia. The residuary 
powers may rest with the Centre (Canada and India) or with the States (U.S.A. and 
Australia). Apart from the lists there are many other ways of distributing power. 


3.7 2. In order to make the distribution clear and permanent it must be 
reduced to writing and must be made amenable to 
amendments and changes by observing the procedure 
laid down in the Constitution itself. Left to unwritten conventions or understanding 
it would create fluidity which in turn would generate uncertainty leading to 
dissatisfaction among the constituent units. 


Written Constitution. 


3.8 3. Constitution is regarded as a higher law which is there for the 
Union and States to obey and honour. None of the 
Units has the authority to override or disregard 
the Constitution. In some cases the Union may have 
overriding powers but not in relation to the divisions of power. Federal Constitutions 
guard attentively the distribution of powers and do not tolerate encroachments. 
Just as Public Corporations derive their powers from the Act creating them the two 
sets of Government owe their power to the Constitution and are in a way controlled 
by it and function within the limits marked by it. 


Supremacy of the 
Constitution. 


3.9 4. Rigidity does not mean that the Constitution is not subject to any 

change and must remain in the same static condition. 

But as a corollary of the necessity of having a written 
Constitution it is required that the provisions containing and regulating the 
distribution of powers must not be left to the discretion of the Centre or the States. 
The amending process should lay down as a precondition the concurrence of 
both. Our Constitution provides amendment by a special majority at the Centre 
followed by ratification by at least half of the States. (In the U.S. it is 3/4 of the 
States). 


Rigidity. 
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3.10 5. In a federation there is possibility of a State encroaching upon 
the field of another State. There is also the possibility 
of the Union trespassing on the rights of one or more 
States as also the States purporting to exercise the functions of the Union. To take 
care of such contingencies a federation contemplates an independent judicial body 
which will decide the rights of the Units and keep them confined within their 
limits. The Courts have the last word in regard to questions involving the 
interpretation of the Constitution. 

Our Constitution confers original jurisdiction on the Supreme Court in 
regard to federal matters (Art. 131). Thus the Supreme Court has been constituted 
arbiter in all disputes involving the units. 


Authority of Courts. 


3.11 The five characteristic features recounted above are found in our 
Constitution. Our Constitution is a written document 
which establishes a dual polity. One Central and 28 
State governments. Each deriving its powers from the 
supreme law of our land, the Constitution. The powers of the Union and the State 
are plenary within the boundaries defined by the Constitution. The Constitution 
is endowed with supremacy. The Centre alone cannot mould or change it. Federal 
features may be amended with the concurrence of both sets of government as 
required by Art. 368 of the Constitution. 

To guard the division of legislative and administrative powers between 
the two sets of government the Constitution has set up the Supreme Court. The 
Supreme Court may invalidate and injunct any act which transgresses the division. 
It may be an administrative act or a legislative measure. 

The Supreme Court may be moved by any person aggrieved by violation 
of the distribution of powers or by any State or the Union.'* 

It is the existence of the above features in our Constitution that led the 
Supreme Court to describe our Constitution as federal.® ° !° 


Constitution has all the 
characteristics. 


3.12 There are certain provisions contained in the Constitution which are 
Featured ong a departure from the federal principle or to put it in 
Constitution inconsistent another way it may be called Indian modification of 
with Federal Principle. the federal principle. 


3.13 (a) One Constitution for the States. The American Union was 
formed by voluntary agreement among a number of sovereign States. The object 
was to create a national government that would look after their common interest 
and to attain the objective they surrendered a part of their rights. The Provinces 
in Canada were not born before the birth of the Centre. The provinces of Canada 
were by An Act converted into States and conferred certain tights. The federation 
was not a voluntary union but was imposed by an Act. 

In India the Act of 1935 created autonomous units and forged them into 
a federation. Both were created by the same Act, It was not the result of any 


14. Examples of a State coming to the court are: 
(a) State of West Bengal v. Union of India, A.I.R. 1963 S.C. 1241. 
(b) State of Rajasthan v. Union of India, ALR. 1977 S.C. 1361. 
Examples of an individual moving the court are: 
(a) Automobile Transport v. State of Rajasthan, AIR. 1962 S.C. 1406. 
(b) S.R. Bommai v. Union of India (1994) 3 $.C.C. 1. 
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compact. Our Constitution has been framed by the people of India and not by the 
States. It is not the result of an agreement. Thus the Constituent Assembly enacted 
the Constitution for the Union as well as the States (see the Preamble). But owing 


3.14 (b) India has like Canada single citizenship. In contrast to this in 
U.S.A. and Australia citizenship is dual—National as 
well as State. Thus in America an American is a 
citizen not only of a State in which he resides but also of the U.S, He owes 
allegiance to two governments and is Subject to both. In India there is no dual 
citizenship (Art. 5). 


Single Citizenship. 


3.15 (c) The U.S. Supreme Court has described the U.S. polity as an 
indestructible Union composed of indestructible 
states,’ It means that (i) the Union cannot be 
destroyed by secession. No State Possesses the right to separate itself from the 
Federation and (ii) The Federal government has no power to diminish or increase 
the number of States or their territory. It may be done only with the concurrence 
of the State concerned. The Australian Union is also indissoluble and to alter the 
boundaries of a State a referendum is required. 

In India the Union is indissoluble but not so the States. No State can 
secede, The Union may alter the boundaries of any State, create a new State by 
Separation or merger of two or more States. It may change the name of any State 
(Art. 3). The union has a free hand in abolishing and forming the States. Thus 
Hyderabad and Madhya Bharat were abolished. Assam was divided and Mizoram, 
Arunachal Pradesh, Meghalaya etc. were carved out, Bhopal and Ajmer were 
merged in their respective contiguous States. In the year 2000 three new states viz, 
Uttaranchal, Jharkhand and Chhatisgarh were formed. 

The process of territorial change can be brought by simple legislation and 
does not require special majority in the Parliament or consent of the States. Such 
laws are not to be treated as amendment of the Constitution [Art. 4(2)]. The States 
have no right to territorial integrity. 


States not indestructible. 


3.16 (d) The distribution of legislative power is done by Arts. 245 and 

Aik 246 read with the Seventh Schedule. The Schedule 
Cortera an Heuer WON Deke a TBA NRE EAS (99 entries) the Sie Li 
(61 entries) and the Concurrent list (52 entries), All 

residuary powers are vested in the Union. If the Central legislatures enact a law 
on any subject mentioned in the concurrent list the States are debarred from 
entering that field to the extent it is occupied by the Centre. In case a subject is 
not enumerated in any of the lists the power to legislate on that subject belongs 
to the Centre. So the Central government has predominant power of legislation. 


3.17 (e) The power of the States to enact laws in relation to the entries 
State's field of legislation in the State list is not inviolable. Under certain circum- 
can be invaded by the stances Parliament may legislate on these subjects, 
Centre. These circumstances or conditions are: 


15. Texas v. White (1869) 7 Wall. 700. 
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(1) Where the Rajya Sabha passes a resolution with not less than 2/3rd 
majority authorising Parliament to make laws on the subject. Such resolution shall 
continue to be in force for a period not exceeding one year but may be extended 
for a further period of one year. The extension may be made any number of times. 
The law made by Parliament based on such resolution shall cease to have effect 
after the expiration of a period of 6 months after the resolution has ceased to be 
in force (Art. 249). 

(2) Where an Entergency (under Art. 352) has been proclaimed Parliament 
by virtue of the Proclamation gets the power to make laws with respect to any entry 
in the State list (Art. 250). 

(3) Where the legislatures of two or more States urge, by resolution, the 
Parliament to pass a law in relation to any matter included in the State list. Such 
law applies in these States and may also be adopted by any other State (Art. 252), 
Some examples of Acts passed under Art. 252 are: The Prize Competition Act, 
1955; The Urban Land (Ceiling and Regulation) Act, 1976, The Wild Life 
(Protection) Act, 1972 and The Transplantation of Human Organs Act, 1994, 

(4) Parliament may enact a law to give effect to international treaties and 
conventions etc. even though the subject falls in the State list (Art. 253). 

(5) Where Pregident’s Rule is imposed in any State under Art. 356 the 
Parliament gets the power to exercise the legislative powers of the State. A law 
made by Parliament or by the President, where authority has been conferred by 
Parliament on the President, continues to be in force until altered, or repealed by 
the State legislature (Art. 357). 


3.18 (f) The Union has the power to issue directions to a State to ensure 
ies y 3 compliance with the laws (Art. 256). On failure to 
Union's Pi t 
ated Re eae comply with such directions the President may assume 
to himself all the functions of the Government of that 
State (Art. 365) as is done under Art. 356. 


3.19 (g) The Governor of a State is appointed by the President and 
Appanna nao Governor holds office, during his pleasure. He is not responsible 

to State. Through him the Centre exercises an amount 
of control (Art. 155). 


3.20 (h) Where a financial emergency has been proclaimed under Art. 
360 the power of the Centre enlarges. It may even 


During financial issue directions requiring all money Bills and some 
emergency. other Bills to be reserved for the consideration of the 
President. 


3.21 (i) The All India Services are created by the Centre which alone 
has the power to regulate the recruitment and 
' conditions of service of the persons appointed to the 
service. But such persons are paid and serve the State to whose cadre they belong. 
Thus the Centre exercises an amount of control over the State bureaucracy. 


Control of bureaucracy, 


3.22 (j) Judges of a State High Court are appointed by the President in — 
Appointment of High Court consultation with the Governor of the State and some 
judges. other functionaries. The States have a very limited role. 
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3.23 (k) An essential feature of American federalism is the equality of 
representation of the States in the Senate irrespective 
of their population or size. It is considered to be a 
safeguard for small States. In India the membership 
varies from 1 to 34, depending on the population. Apart from this 12 members are 
nominated by the President. 


No Equality of State 
representation. 


3.24 It would not be out of place to try to 
understand the two different yet related concepts of 
Federation and Confederation. 


1. A federation is an intimate legal association between two units the 
Centre and the States. Centre is only one but the States may be any number, either 
two or more (In India 28 and in U.S.A. 50). A confederation is a loose association 
of two or more Sovereign States usually born of a treaty. 

2. A federation is usually indissoluble and the States have no right to 
secede. This is the case in U:S.A., India, Canada and Australia. The confederation 
being a loose combination allows the States to secede (e.g. Commonwealth of 
Independent States called CIS of erstwhile USSR). 

3. The federation is a sovereign body and is an international person i.e. 
a person recognised by international law. A confederation is not an international 
person. It is not a sovereign body. The constituent States are sovereign and may 
enjoy independent status in international law. 

4. Ina federation there is a legal relationship between the individual and 
the federation called citizenship. In a confederation the people are citizens of a 
State and not that of the confederation. 


Federation and 
Confederation explained. 


3.25 Any persual of the political events would reveal that the States are 
not the agents or instrumentalities of the Centre. In 
spite of the strong central tendency the States have 
been able to assert their rights. There have been territorial disputes between 
Karnataka and Maharashtra; and Punjab and Haryana. Disputes over sharing of 
water took place between Karnataka and Tamil Nadu. Nagaland, Tripura and 
Manipur have laid claims to each others territory. 

A more stark fact supporting the existence of federalism is the spectacle of 
different parties in power in different States. In West Bengal and Kerala the Left 
Front has formed the government a number of times. In Madhya Pradesh, 
Maharashtra, Uttar Pradesh, Himachal Pradesh and Rajasthan the Bharatiya Janta 
Party led governments enjoyed power. In Tamil Nadu and Andhra Pradesh the 
local parties haye been in the seat of government for a long time. And all this when 
a different party or coalition was ruling at the Centre. 

It is the success of federalism in giving effect to the aspirations of the 
people that there is a never ending demand for creation of new States. In the 
Constitution of 1950 there were 9 Part A and 5 Part B states. As of today (after 
abolition of Part B states) the total number of States is 28, 

Another piece of evidence is the loud clamour for obtaining more grants 
from the Centre and assertion of autonomy in matters pertaining to law and order 
(specially in West Bengal and Bihar). The Central government has been paying 
more to the State government then recommended by the Finance Commissions 
appointed under Art. 280. 

Whatever may have been the doubts of some foreign writers, our own 
scholars have proved right and the federal principle can be felt and seen in India 
in vigourous operation in the polity. 


Evidence of federal spirit. 


Chapter 4 


THE PREAMBLE 


4.1 The Constituent Assembly first met on 9th December 1946 and soon 
after that on 13th December the Objective Resolution 
declaring and defining the aims and purposes of the 
Constituent Assembly was moved. The basic aspirations contained in the Resolution 
have found expression in the Preamble, so beautifully yet concisely worded. The 
Preamble embodies the lofty principles in a charming lucid manner. It has been 
praised by Ernest Barker in the following words:! 


Objective Resolution. 


4.2. It seemed to me, when I read it, to state in a brief and pithy form the argument 
of much of the book .... Iam the more moved to quote it 
because I am proud that the people of India should begin 
their independent life by subscribing to the principles of a political tradition which we in the 
West call Western, but which is now something more than Western. 


Barker's praise. 


4.3 The Preamble reads as under— 
WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India 
into a SOVEREIGN SOCIALIST SECULAR 
Preamble. DEMOCRATIC REPUBLIC and to secure to all its 
citizens: 
JUSTICE, social, economic and political; 
LIBERTY of thought, expression, belief, faith and worship; 
EQUALITY of status and of opportunity; 
and to promote among them all 
FRATERNITY assuring the dignity of the individual and the unity and 
integrity of the Nation; 
IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November, 
1949, do HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS 
CONSTITUTION. 


The Preamble was amended in 1976. In the first para., two words Socialist 
and Secular were inserted. In the 6th para., the words and integrity were added. 


4.4 The Preamble contains in a nutshell the ideals and aspirations of 
the people.” It is the key to open the mind of the 
Constitution makers.’ It states the objects which the 
Constitution seeks to establish and promote and also 
aids the legal interpretation of the Constitution. It serves two main purposes: 


Importance of the 
Preamble, 


et 1. Emest Barker; Principles of Social and Political Theory; O.U.P. (Paper Back) 1961, 
p. VI. 
2. 1.C. Golaknath v. State of Punjab, AIR. 1967 S.C. 1643. 
3. In re. Berubari Union, AJR. 1960 S.C. 845. 
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(a) It indicates the source of authority of the Constitution 
(b) It defines the objects which the Constitution seeks to establish and 
promote. 


4.5 Preamble is generally not regarded as a part of the Constitution though 

Proa molann eai semis as a key to the meaning of a statute. In 
the Constitution. Berubari’ the Supreme Court declined to treat the 
Preamble as part of the Constitution. But it reversed 

itself in Kesavanand* stating that the Preamble formed part of the Constitution 
because it was separately passed after the enacting provisions had been passed. 


4.6 The recognition of the Preamble as part of the Constitution has 
enhanced its value as an aid to interpretation of the 
Constitution. But the following propositions would 
be applicable. 


Preamble as an aid to 
interpretation. 


(a) Preamble is not a source of power. Power must be founded on a specific 
provision. 

(b) Preamble cannot be regarded as a source of prohibition or limitation 
upon the powers of a legislature.” 

(c) Where the terms of an article are ambiguous or capable of two meanings, 
in arriving at the true meaning some assistance may be sought in the objectives 
enshrined in the Preamble. 


4.7 The words We the People indicate that India is a republican polity 
which means it shall have no hereditary ruler and the 
people shall elect their government. The legislatures 
will be elected bodies and the President of the Republic will also be elected. 
Republican tradition has not been foreign to our country. From the beginning of 
history we have known republics. The Mahabharat mentions many Ganas. Bhagwan 
Buddha belonged to the Republic of Kapilvastu. Panini, Megasthanes and Kautilya 
refer to republics. 

It also tells us that the people have enacted this Constitution unlike the 
Act of 1935 or earlier Acts which were passed by the British. 


We the People. 


4.8 The Constituent Assembly asserted that it was not bound by the 
limitations imposed by the Cabinet Mission Plan or 
in any other manner. Dr. Rajendra Prasad, the President 
of the Constituent Assembly stated on December 11, 1946 immediately after being 
elected as President,— 


Sovereign. 


But I know too that in spite of those limitations the Assembly is self 
governing, self-determining independent body with the proceedings of which 

no outside authority can interfere, and the decisions of which no one else 
outside it can upset or alter or modify. Indeed it is in the power of the 
Constituent Assembly to get rid of and to demolish the limitations attached 

to it at its birth.® 

What Dr. Rajendra Prasad has described are the attributes of a sovereign 


4. Kesavanand Bharati v. State of Kerala, A.I.R. 1973 S.C. 1641 (A 13 judge bench). 
5. Raghunathrao v. Union of India, A.J.R. 1993 S.C. 1267. ¢ 
6. The Constitution and the Constituent Assembly, Lok Sabha Secretariat, 1990, p. 11. 
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body. It recognises no controls or limitations. The Republic created by the 
Constitution is sovereign and there is no authority above it. It is completely 
independent. 


4.9 Democracy is a method of government by discussion and persuasion. 
The core of democracy is choice. There may be a 
number of ideas or lines of action proposed by 
different individuals or groups. These groups come together with a view to find 
some conclusion agreeable to all or most of the groups. Democracy is incompatible 
to any one form of idea e.g. socialism, collectivism or capitalism. Democratic 
society is always open to ideas and views. It entertains plurality of ideas and 
arrives at an agreed line of action by comparing them, ironing out the difference 
and forming a composition. So democracy is a process of selecting objectives for 
the State. Another way of looking at it is that in a democracy every citizen has 
the right to take part in the government of the country. In a politically organised 
society the airing of political views forms the essence of participation in the 
governance of the country. Abraham Lincoln in his famous speech at Gettysberg 
described democracy as government of the people, by the people, for the people. 
This is a beautiful and concise description of representative democracy. 

Democracy is slightly more than that. Apart from political it is social also. 
It envisages not only a democratic form of government but a society in which there 
is free exchange of ideas and each individual enjoys the same status in society, 

Universal suffrage and ministerial responsibility to the elected house (Lok 
Sabha or Legislative Assembly, as the case may be) combined with equality among 
all citizens and a single electoral Roll taken together are evidence of democracy 
in India—political as well as social. 


Democratic. 


4.10 In a republic all offices including the highest, that is, that of the 
head of the State are open to all citizens. There is no 
bar to a citizen being elected to any public office. It 
also means that the source of all authority under the Constitution are the people 
and not any hereditary ruler, 


Republic, 


4.11 The word socialist was not in the Preamble as enacted by the 
Constituent Assembly but was inserted by the 42nd 
Amendment Act with effect from 3-1-1977. 

In the Constituent Assembly Nehru had stated:7 

I stand for Socialism and, I hope, India will stand for Socialism and that India 

will go towards the constitution of a Socialist State .... 

3 But the Preamble did not contain the word Socialism because the 
Segali does not commit the country to any particular form of economic 
structure.” The word Socialism was purposely avoided? though many of the tenets 
of socialism were included as the Directive Principles of State Policy. 

The Constitution is a framework for future governments. It must refrain 
from committing the country to any particular form of economic order and must 


Socialist. 


2 1 The Constitution and the Constituent Assembly, Lok Sabha Secretariat, 1990, f.n. 
, p. 19. 


8. Ibid speech of Alladi Krishnaswami A: ar, p. 134. 
9. Ibid speech of Ananthasayanam Afni if 153, i 
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allow future Parliaments to evolve such economic policies as may be considered 
suitable by them. The Constitution must allow future Parliaments to function 
freely without being tied to a particular political agenda, All Parliaments must be 
allowed the freedom to choose and adopt the best in the prevailing circumstances, 

Yet ignoring the views of the founding fathers during the infamous 
emergency (1975 to 1977) the Constitution was amended to insert the word 
socialism in the Preamble. But within 15 years the government belonging to the 
same party which was responsible for the amendment [The Congress (1)] reversed 
its economic policy. Instead of State ownership it adopted privatisation, Public 
ownership and control of means of production and distribution were to be 
discontinued. Public sector was put on sale to private enterprise. 

All those who take oath to bear full faith and allegiance to the Constitution 
have to disregard a part of the Constitution. They start their day by breaching the 
oath. The above observation of the author (made in the Ist edition) are in a way 
supported by a decision of the Supreme Court in 2004.'° in which it was said, 

Socialism might have been a catchword from our history. It may be present 

in the Preamble of our Constitution. However, due to liberalisation policy 

adopted by the Central Government from the early nineties, this view that 

Indian society is essentially wedded to socialism is definitely withering away. 

It was not prudent to disregard the wise precedent set up by the framers of 
the Constitution. Constitution is not a proper place for incorporation of party 
slogans. 


4.12 Secular" is another word which was inserted in 1977 alongwith 

Socialism. This step made the Constitution look like 

a party manifesto. The Constitution did not set up a 
State religion, It guaranteed equality of treatment to all persons (Art. 14), 
Discrimination on the basis of religion was prohibited (Arts, 15, 16). Freedom of 
Religion was protected as a Fundamental Right (Arts. 25 to 28). The cultural rights 
of the minorities were specifically included in the Fundamental Rights (Arts. 29, 
30). This was enough to dispel any misgivings that may have been entertained by 
any section of the people. 

Insertion of the word secular has only served to create confusion. The 
political parties have taken this opportunity to define their own version of 
secularism. Some parties think that it is the duty of the State to conceal truth if 
it is disliked by a community. Some others would give a sort of veto to minority 
groups. What ever is not approved by them is not secular. Yet others regard 
hostility to religion as the secular creed. 

The Supreme Court in Bommai'? and in the Sanskrit teaching Case” has 
tried to clear some of the misconceptions. But the mischief generated by the 
insertion continues. Constitution must not be tinkered for political gains. It brings 
harm to the polity. This amendment has been in the words of D.D. Basu productive 
of more mischief than benefit." 


Secular. 


10. State of Punjab v. Devans Modern Breweries Ltd. (2004) 11 S.C.C. 26 (para. 307), 
per S.B. Sinha J. 

11. See also para. 7.102 infra. 

12. S.R. Bommai v. Union of India, AJR. 1994 S.C. 1918. 

13. Santosh v. Ministry of H.R.D. (1994) 6 S.C.C. 579. 

14. D.D. Basu, Shorter Constitution of India, 12th ed., p. 3. 
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Even before the 42nd Amendment the Supreme Court had observed, on the 
basis of the provisions contained in the Constitution, that secularism is a basic 
feature of the Constitution. 15 Tt is a well-known tule of interpretation that what is 
contrary to the Constitution cannot be justified with reference to the Preamble. 

In 1977 the Janata government constituted a committee consisting of the 
Minister for Home, Minister for Education, Minister for Information and 
Broadcasting and Minister for Law to consider a Constitution (Amendment) Bill 
to repeal the amendments made during the emergency (1975-77) and in particular 
the 42nd Amendment. The Committee considered the proposal to omit the words 
secular and Socialist. It concluded that there is an emotional content attached to 
these expressions so they should be left untouched. 

In Bommai'® B.P. Jeewan Reddy J. observed that the expressions socialist 
and secular are not capable of precise definition. 


4.13 Secularism owes its birth to State sponsored pogroms against 
those denomination which were not acceptable to 
the State. After prolonged bloodshed France invented 
secularism. It aimed at keeping the State and Church apart. Among Hindus there 
is no Church hence the State was always secular. In Islam the State and religion 
are TS. Hence barring a few, all Muslim majority States are proclaimed Islamic 
States. 


Origin of Secularism. 


4.14 Justice is a principle which controls 
Justice. the general distribution of rights. It is the Right 
ordering of human relations. 

The preamble speaks of three types of justices—social, economic and 
political. Social justice connotes greatest good of the greatest number (Bahujana 
hitaya, bahujan sukhaya) without putting restrictions on the rights of the others. 
It also means that the courts lean in favour of the weaker sections of the society. 
This is laid down as a Directive Principle in Art. 46. Articles 17 and 18 are an effort 
to bring about social justice. Article 17 is a peculiarity of our country. 

Combination of social and economic justice indicates distributive justice. 
It exists in a society where there are no economic inequalities. Inequalities cannot 
be wiped out. So the State endeavours to lessen them. Farmers Debt Relief Acts, 
various labour legislation, The Minimum Wages Act are instances of attempts to 
bring about economic justice. In a way the Income-tax contributes to this by 
creating different rates for different slabs of income. 

Political justice is guaranteed by the provision of right to participate in the 
election process. This is done by conferring right to vote on all citizens except 
those barred by age or law (less than 18 years, lunatic or convict). The equality 
provisions from Arts. 14 to 18 form the base for political justice. Articles 38, 39, 
39A, 41 and 46 all occuring in Part IV of the Constitution are Articles providing 
content to the abstract notion of justice. 


15. Supra f.n. 4 at para. 302, 509 and 1437. (Justice Kh ira v. Rajnarai 
A.LR. 1975 S.C. 2299 (Chandrachud C.J.). ee cane Rae 

16. Dr. Babasaheb Ambedkar, Writings and S; hes, Ed i tment, 
Government of Maharashtra, 1990, Vol. 8 pp. 233-234 = ee 


4.17] The Preamble 45 


4.15 The Liberties mentioned in the Preamble find place in Art. 19 and 
Arts. 25 to 28. For long the scholars have recognised 
that there are certain external conditions which are 

necessary for the full blossoming of every human being in a political society. 

These secured conditions which are generally part of a Constitution are called 

rights or liberties. These rights are placed under certain labels in order to identify 

the principles on which they are based. Ever since the French Revolution in 1789 

and the U.S. Declaration of 1787 the most famous of these principles are Liberty, 

Equality and Fraternity. 

The rights which come under the heading liberty are numerous. No 
exhaustive list can be prepared. Some rights may fall under some other head also. 
Liberty may be further divided into political, civil and economic. Political liberty 
includes right to vote and stand in elections as also the right to form political 
parties and the right of the parties to contest elections. Rights of civil liberty 
include right to personal freedom, security of person and security of property. It 
also encompasses freedom of thought and expression, of trade and industry, of 
employment, of assembly and association, of conscience and worship. Thus it 
includes freedom of physical activity as well as freedom of mind. 


Liberty. 


4.16 Equality rights include the right to be treated equally with others in 
the matter of justice, taxation, and in public offices 
and employment. It also means that all laws shall be 

applicable equally. Articles 14 to 18 give effect to this principle. 


Equality. 


4.17 Barker” calls Fraternity as principle of cooperation. It includes a 
bunch of right to share and enjoy the common 
resources and services of the nation e.g. education, 
police, health and other services. It has another intangible component. The feeling 
of brotherhood which gives rise to a fellow feeling that we must help each other 
and that together we can better our lives. It also means that as the sons of the same 
soil (Matrubhumi) the citizens are all brothers who must stay with each other 
through thick and thin. As brothers they stand and fall together. The brothers 
constitute the nation. 

The Preamble links Fraternity with two things (a) assuring the dignity of 
the individual and (b) the unity and integrity of the Nation. 

A society where some members of the community are treated as of a lower 
order lacks the feeling of Fraternity. Each must enjoy the same status and dignity. 
That is why untouchability has been abolished and its practice made an offence 
(Art. 17). Hereditary titles and offices are prohibited (Art. 18). But such rights 
conferring equal dignity on an individual would be worthless slogans if they have 
no adequate means of livelihood or human conditions of work. These essential 
conditions of a meaningful right are in Arts. 39(a), 42 and 43. The Supreme Court 
has held that the right to dignity is a fundamental right.'* 

The common feeling of fellowship is not adequate to achieve full flowering 
of the individual and the society unless there is an emotional bond with the 
territory, its culture and traditions and the common ancestors. It is the feeling of 


Fraternity. 


17. Supra f.n. 1 at p. 228. 
18. LLC. v. Consumer Centre, ALR. 1995 S.C. 1811. 
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nationalism that is the unifying force to keep the citizens as one. It lends identity 
to the citizens. The Preamble emphasises the unity of the national community. It 
is not the physical unity and integrity of the territory of India but unity and 
integrity of the nation. Thus anyone who claims that there are more than one 
nation in India does a wrong. Those who harbour a tendency of separatism whether 
based on religion, language or any other basis are called by the preamble to join 
and merge with the mainstream. 


Chapter 5 


TERRITORY OF THE UNION AND 
FORMATION OF STATES 


5.1 In Article 1(1) India is called a Union of States. It was advisedly 

à f called Union (and not federation). The Drafting 

Indastyunjikje Union of Committee wanted to make it clear that though India 

was to be a federation, the federation did not result 

from an agreement with the States.’ The states have no right to secede. They 

cannot separate themselves. The federation is a union because it is indestructible. 

For the convenience of administration the country may be divided into different 
States. But the country is one integral whole. 

In U.S.A. some States wanted to secede. It was President Abraham Lincoln 

who by waging war against those States established, once for all, that the Federation 

is indestructible. 


5.2. The States and other territories comprising the Union have undergone 
a world of change since the commencement of the 
Constitution. In the original Constitution the States 
were divided in three categories enumerated in Part A, B and C of the First 
Schedule. The number was 10, 8 and 9 respectively. Total being 27. There were 
some differences in their administration also. With the gradual assimilation of the 
princely States in 1956 the 3 types were converted to one and the number reduced 
to 15. 


States in 1950. 


5.3 A State Reorganisation Commission was appointed to suggest 
redrawing of the boundaries of the States. Some 
cone for creenonics changes were effected to implement its recommen- 
r dations (e.g. Vidarbha was merged in Maharashtra 
and Madhya. Pradesh was formed by merger of Vindhya Pradesh and Madhya 
Bharat in the remaining area. Some States were carved out to meet the demand for 
linguistic states e.g. Andhra Pradesh, Karnataka, Gujarat and Punjab. Some States 
are remnants of earlier foreign rule (e.g. Goa). Some States have been formed 
because it was considered that it would be conducive to development (e.g. 
Uttaranchal, Jharkhand and Chhatisgarh). Yet some States were created as a 
compromise to the claims of tribal dominated areas for more freedom (e.g. Meghalaya, 
Nagaland, Mizoram etc.) Sikkim is the only State which was independent but has 
merged in India at the desire of the people of Sikkim in 1975. Thus there are a 
variety of causes for the formation and drawing the boundaries of the States. 


1. Article 1(1) reads India, that is Bharat, shall be a Union of States. 
2. Speech by Dr. B.R. Ambedkar, C.A.D., Vol. VII, p. 48. Reprinted in Constitution 
and the Constituent Assembly, Lok Sabha Sachivalaya, p. 122: 
47 
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States at present. 5.4 The States number 28 they are: 
Andhra Pradesh Jammu and Kashmir 
Assam Nagaland 
Bihar Haryana 
Gujarat Himachal Pradesh 
Kerala Manipur 
Madhya Pradesh Tripura 
Tamil Nadu Meghalaya 
Maharashtra Sikkim 
Karnataka Mizoram 
Orissa Arunachal Pradesh 
Punjab Goa 
Rajasthan Uttaranchal 
Uttar Pradesh Chhattisgarh 
West Bengal Jharkhand 


They differ in size as well as population and resources. The most populous 
is U.P. with a population exceeding 17 crores and the smallest is Sikkim with 
about 5.5 lac inhabitants. The States are a family of unequal members. 


5.5 The other division of India is called Union Territories. They are 7 in 
number viz. Chandigarh, Delhi, Andaman and Nicobar 
Islands, Lakshadweep, Dadra and Nagar Haveli, Daman 
and Diu and Pondicherry. The reason for their existence are various as in the case 
of States. 


The Union Territories. 


5.6 The territory of India falls in 3 categories: (1) States (2) Union 
Territories and (3) such other territories as may be 
acquired. It is the inherent attribute of a sovereign 
State to acquire new territories. No legislation is required to make such acquisition. 
A territory is acquired in the manner approved by public international law. 
Acquisition may be by conquest, by cession following a treaty or by occupation 
of unclaimed territory. As a consequence of acquisition a territory becomes part 
of India and is governed in the same way as a Union Territory. 


Acquired Territories. 


5.7 Article 3 of the Constitution empowers the Parliament to form a new 
State. This may be done (a) by separation of territory 
from any State (e.g. Haryana from Punjab, Gujarat 
from Bombay, Uttaranchal from U.P., Chhattisgarh from Madhya Pradesh etc.) 
(b) by uniting two or more States or part of States (e.g. Bhopal, Madhya Bharat 
and Vindhya Pradesh merged to form M.P., Ajmer merged in Rajasthan etc.) 
The creation of new States can be accomplished by an ordinary legislation. 
The Constitution empowers the Parliament to alter the territory of the States 
without their consent or concurrence. This is in variance with the U.S. Constitution 
where the existence of the States is guaranteed. That is why the American Federation 
is regarded as an indestructible Union of indestructible States. The U.S. federal 
government can not redraw the borders of a State without obtaining consent of that 
State. The boundaries that existed at the time of formation of U.S. federation are 
sacrosanct and may not be touched except with consent of the State concerned. 


Formation of New States. 
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5.8 The federation in India was a matter of administrative convenience 
and method of democratisation. It was not rooted in 
any contract between the units. There was no necessity 
to preserve the State boundaries as they were at the 
time of the commencement of the Constitution. From 1947 the government had 
undertaken to bring a bloodless revolution by transforming the internal and 
external set-up of the States. It was a march from autocracy to democracy and 
merger of different units to form a united India. In the process almost 600 princely 
States were merged in the Union. The Framers knew in 1949 that they have a 
longway to travel and hence wanted the procedure for formation of new States and 
alteration of boundaries to be simple and flexible. 

The Provinces and Indian States existing in 1949 were the outcome of 
historical and political forces. The people wanted them to be moulded on such 
grounds as language, culture and better administration. 


Reasons for simple 
procedure. 


5.9 Article 3 confers on the Parliament power to increase or diminish the 
Change in Areas, area of any State, to alter the boundaries or to alter 
boundaries and name. the name of the State by enacting a law. 

But a procedure is prescribed for enacting a law under Art. 3. The 
requirements are (a) Recommendation of the President for introduction of the Bill. 
(b) The President must refer the Bill to the legislature of the State which will be 
effected by the Bill. 

The President may fix the period within which the State must express its 
views. It may extend the period. Parliament is not bound to accept or act upon the 
views of the State.? 

Union Territories are not States. Hence changes effecting them may be done 
without reference. 

Thus the alterations in the States mentioned in Art. 3 or 4 can be done only 
by Parliamentary legislation and cannot be done by an executive order without 
sanction of the Parliament.’ The French settlement of Chandernagore was merged 
in West Bengal by an Act in 1954. 


5.10 While alteration of areas of States is covered by Art. 3 and may 
be carried out by an Act of Parliament, cession of 
the territory of India requires amendment of the 
Constitution.* But a settlement of boundary dispute is not cession of territory.” 


Cession of Territory. 


5.11 Itis clarified in Art. 4 that any law made under Arts. 2 and 3 may 

contain such provisions as may be necessary to give 

papitata tc aa effect to the provisions of law and may contain such 

supplemental, incidental and consequential provisions 

as may be deemed necessary. By such a legislation Parliament may reduce the total 

number of members of Legislative Assembly even below the limit prescribed in 

Art. 170 (60 members).° This was done in case of Goa and Uttaranchal etc. Later 
the strength of Uttaranchal was made 70. 


Babulal v. State of Bombay, A.LR. 1960 S.C. 51. 

Re. Berubari Union, A.1.R. 1960 S.C. 845. 

Magan Bhai v. Union of India, A.J.R. 1969 S.C. 783. 
Mangal Singh v. Union of India, AJR. 1967 S.C. 944. 


Dasu 
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5.12 Such provisions as are mentioned in the previous para are no doubt 
amendment of the Constitution but Art. 4 itself 
Bergh ane PUTS declares that a law made under Arts. 2 and 3 shall not 
be deemed to be an amendment of the Constitution 

under Art. 368. 


5.13 I. Formation of new States 
1. Andhra State Act, 1953 (Andhra Pradesh). 
AA ERA 2. The State Reorganisation Act, 1956 (Kerala, 
Madhya Pradesh etc.) 
3. The Bombay Reorganisation Act, 1960 (Maharashtra and Gujarat). 


Il. Merger 


1. Himachal Pradesh and Bilaspur (New State) Act, 1954 (merger of Bilaspur 
in H.P.). 
2. Acquired Territories (Merger) Act, 1960. (merger of certain territories 


into Assam, Punjab and West Bengal). 
MI. Split 
1. Punjab Reorganisation Act, 1966. (Punjab was split in Punjab and 
Haryana. Union Territory of Chandigarh was created). 
2. North Eastern Areas (Reorganisation) Act, 1971 (formed Manipur, 
Tripura, Meghalaya, Mizoram and Arunachala Pradesh). 


IV. Cession 


1. The Constitution (9th Amendment) Act, 1960. Certain territories were 
ceded to Pakistan in pursuance of an agreement between India and Pakistan. 


V. Acquisition 
1. The Constitution (36th Amendment) Act, 1975. Sikkim was admitted 
to the Union of India. 
VI. Change of name 
on 1. Madras State Alteration of Name Act, 1968 (Madras changed to Tamil 
u). 
2. Mysore State Alteration of Name Act, 1973 (Mysore changed to 
Karnataka). 
5.14 New States may be formed or the 
Procedure in a nutshell. boundaries altered by a law passed by Parliament by 
simple majority. 
(a) The Bill would require recommendation of the President before 
introduction. 
(b) Before being introduced the Bill must be referred by the President to 
the State legislature concerned for eliciting its views. 
(©) The views must be communicated within the period prescribed in the 
reference. 
(d) The prescribed time limit may be extended. 
(e) The Bill may be introduced even if no views have been communicated. 
(f) Parliament is not bound to accept or act upon the views of the legislature. 
(g) If the original Bill is intended to be amended it is not necessary to refer 
the amendments to the State legislature. 


Chapter 6 


CITIZENSHIP 


6.1 The State has two elements. The territory (which is a material resource) 
and the human population living in the territory. These persons comprise the State. 
The population may consist of three types of persons. 


1. Citizens—i.e. Persons who are full members of the State and who owe 
allegiance to it. These citizens enjoy full civil and 
political rights. 

2. Aliens—Persons who are citizens of some other State. They are not 
entitled to all constitutional and other rights. For example, in India they have right 
to life and personal liberty but not the freedoms enumerated in Art. 19. Aliens may 
be friendly aliens or enemy aliens. Enemy aliens are those whose country is at war 
with India. Such aliens suffer special disabilities. They are not even entitled to the 
benefit of Art. 22. 

3. Stateless persons—This category is very small and may not exist in 
some countries. They are persons who are not citizens of any country. They have 
only those rights which aliens have. 


Citizens. 


6.2 The Constitution has only identified the persons who became citizens 
at the commencement of the Constitution. The 
Constitution does not lay down a comprehensive law 
regarding citizenship covering all aspects. Article 11 
clarified that Parliament has plenary powers to enact a law in regard to Citizenship. 
Parliament has in exercise of that power enacted the Citizenship Act, 1955 which 
contains elaborate provisions in regard to acquisition or termination of citizenship. 
The provisions of the Constitution must be read alongwith the Act of 1955 in order 
to understand the law relating to Citizenship. 


This Chapter Not a 
Comprehensive law. 


6.3 Under the Constitution, the citizens 
Rights of a citizen. have the following rights which are not available to 
aliens: 

1. Those fundamental rights which are conferred on citizens alone e.g. 
Arts. 15, 16, 19 and 29. 

2. Article 18(2) imposes a restriction on citizens (not to accept any title 
from a foreign State). 

3. Citizens alone are eligible to hold certain offices. These offices are those 
of President (Art. 58), Vice-President (Art. 66), Judge of the Supreme Court 
(Art. 124), Judge of a High Court (Art. 217), Governor (Art. 157), Attorney-General 
and Advocate General (Arts. 76 and 165). 

4. Citizens only are eligible to vote for the Lok Sabha and the State 


Legislative Assembly (Art. 326). 
51 
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5. Only citizens are qualified for being a member of Parliament (Art. 84) 
or of the State legislature (Art. 191). 


6.4 It is settled law that citizenship is confined to natural persons and that 
Corporations are not corporations.or juristic persons are not citizens! even 
citizens. though all the shareholders may be citizens. 


Persons who became 6.5 The following persons became citizens 


te on 26th January of India at the commencement of the Constitution. 


(1) A person who was domiciled in and was born in the territory of India. 

By Domicile It is not material whether the parents were Indian 
$ nationals [Art. 5(a)]. 

(2) A person who was domiciled in the territory of India and either of 
whose parents was born in India. If these two conditions are satisfied it is not 
material whether the parents are Indian national. The place of birth of such person 
may also be any place [Art. 5(b)]. 

(3) A person who was domiciled in the territory of India and who has been 
ordinarily residing in India for not less than 5 years immediately preceding the 
commencement of the Constitution, In this case also the nationality of the parents 
is not material [Art. 5(c)]. 


6.6 Domicile is the relationship between a man and a territory. If a person 
lives in a place and has the intention to make 
the place his permanent abode then that place is the 
domicile of that person. Domicile is not effected if the person moves away from 
the place but has the intention to comeback and settle permanently. 

Domicile is of two kinds (a) domicile of origin and (b) domicile of choice. 

Every person is born with a domicile of origin. It is the country in which 
his father was domiciled at the time of his birth. The domicile of origin is a concept 
of law that clings to a man till he abandons it. 

Domicile of choice can be acquired by (i) actual residence in a particular 
place and (ii) intention to remain there permanently or for an indefinite period. 
Thus domicile of choice is acquired by the combination of the fact of residence 
with the intention to make it a permanent home? 


What is Domicile? 


6.7 (4) Persons who migrated from Pakistan 
Citizenship for migrants. became Indian citizens if they satisfied the following 
conditions: 


(i) He or either of his parents was born in India as defined in the 
Government of India Act, 1935 (as originally enacted)—[broadly in Undivided 
India [Art. 6(a)]. 

Gi) (a) If he had migrated before 19th July 1948 and since the date of 
migration had been ordinarily resident in the territory of India. 

(b) If he had migrated on or after 19th July 1948 he had been registered 
as a citizen of India by an officer authorised for the purpose [Art. 6(b)]. 


1, State Trading Corporation v. C.T.0., A.LR. 1963 S.C. 1811. 
2. Tata Engineering Co. v. State of Bihar, AJR. 1965 S.C. 40. 
3. Sankaran Govindan v. Lakshmi Bharati, ALR. 1974 S.C. 1764. 
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For migrants who arrived in India before 19th July 1948 registration was 
not required. For those who came, on or after that date registration could be done 
if the migrant had been resident in India for at least six months preceding the date 
of his application. 

(5) A person who migrated to Pakistan after Ist March 1947 but later 
returned to India under a permit for resettlement or permanent return issued by the 
Government of India. Such person must obtain registration in the manner provided 
in Art. 6(b)(ii) [Art. 7]. 

(6) In case of a person who was born in India or any of his parents or grand 
parents were born in India (as defined in the Government of India Act, 1935 as 
originally enacted) and who was ordinarily residing in a country outside India 
shall become a citizen of India on being registered by the designated authority. 

This provision was enacted for those Indians who were, at the commencement 
of the Constitution, living in a foreign country [Art. 8). 


6.8 A person covered under Arts. 5, 6 or 8 shall not continue to be a 
citizen of India if he voluntarily acquires the citizen- 
ship of a foreign State. Thus a person by voluntarily 
acquiring citizenship of a foreign country destroys his Indian citizenship. He 
cannot be citizen of two States at the same time. 


Dual citizenship. 


6.9 The law relating to citizenship is now contained in the Citizenship 
Act, 1955. Article 11 of the Constitution has conferred 
power on the Parliament to legislate on all matters 
relating to citizenship. 

The Citizenship Act prescribes the following ways for acquisition of 
citizenship. 

(a) By birth. Every person born in India on or after 26th January 1950 is 
a citizen of India by birth, 

(b) By descent. A person born outside India on or after 26th January 1950 
shall be a citizen by descent if either of his parents is a citizen of India at the time 
of the person’s birth. 

(c) By registration. A person not covered by (a) and (b) above may 
acquire citizenship by registration if he satisfies certain conditions. Such persons 
fall in various categories e.g. persons married to citizens of India, persons of Indian 
origin. 

(d) By naturalisation. A foreigner becomes a citizen of India when his 
application for naturalisation is accepted by the Government of India. 

(e) By incorporation of territory. If a new territory becomes part of India, 
the government shall specify the persons of that territory who shall be citizens of 
India. When Pondicherry merged in India an order [Citizenship (Pondicherry) 
Order, 1962] was issued under s. 7 of the Citizenship Act, 1955. 


Citizenship after 26th 
January 1950. 


6.10 There is single citizenship for the whole of India. There is no State 

y3 , citizenship. A person residing in any one of the Indian 

Oniy one; ere States has the same rights and privileges as his 
compatriot residing in another State. There is in India only one citizenship and 
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one domicile:4 In U.S.A. and Switzerland there is dual citizenship viz. National 
citizenship and State citizenship. 


6.11 Citizenship is lost by,— 
(a) Renunciation of citizenship 

(b) Termination of citizenship 

(c) Deprivation of citizenship. 

Renunciation—Any citizen of India who is a major and has legal capacity 
(sound mind efc.) may renounce his citizenship by making a declaration. This 
declaration can be made only by a person who is a citizen or national of any 
country other than India. 

Termination—Any citizen of India who has voluntarily acquired citizenship 
by naturalisation or registration etc. and who voluntary acquires the citizenship 
of another country ceases to be a citizen of India. 


Termination of citizenship. 


Deprivation—A person who is a citizen of India by naturalisation or by 
virtue of Cl. (c) of Art. 5 or by registration efc. may be deprived of citizenship by 
an order of the Central Government. Some of the grounds for such deprivation are 


(a) Registration was obtained by fraud or concealment of any material 
fact. 

(b) the citizen has shown that he is disloyal or disaffected towards the 
Constitution of India. 

(c) the citizen has during any war in which India may be engaged 
unlawfully traded with or assisted the enemy. 


6.12 For employment under the union there shall be no qualification 
for residence within any particular territory. But for 
employment under a State or a Union Territory 
residence within the state or territory may be laid 
down as a necessary qualification. 

The power to prescribe such residential qualification is vested only in the 
Parliament. The State Government has no power to do so. The object is to avoid 
invidious discrimination by the States. 

Parliament has in exercise of this power enacted the Public Employment 
(Requirement as to Residence) Act, 1957. This was a temporary Act which has 
expired in 1974. Under this Act the State Governments were empowered to frame 
rules prescribing residential requirement only for appointment to non-Gazetted 
posts in Andhra Pradesh, Himachal Pradesh, Manipur and Tripura. 

After the expiry of this Act in 1974 no citizen can be denied employment 
in any State on the ground that he is not a resident of that State.° 


Can. preference be given 
to residents of a State? 


6.13 Article 15(1) prohibits discrimination on grounds only of religion, 
Residence and Art. 15(1). race, caste, sex, place of birth or any of them. 
me Residence does not figure in this list of prohibitions. 

The Constitution permits the State to confer benefits on or give preference to its 
residents in matters other than those in respect of which rights have been conferred 


4. Pradeep Jain v. Union of India, (1984) 3 S.C.C. 654. 
5. Pandurang Rao v. A.P.P.S.C., AIR. 1963 S.C. 268. 
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by the Constitution on all citizens. In D.P. Joshi® the Supreme Court permitted the 
Medical College to charge capitation fees from students who were not residents 
of the State on the ground that residence is not the same as place of birth which 
is prohibited. But later in Pradeep Jain’ the Supreme Court has stated that such 
conditions are inconsistent with national unity and integration. In Narayan Sharma’ 
the Supreme Court has after review of a large number of earlier cases laid down 
that a provision for reservation must be within reasonable limits. There can be 
reservation for persons belonging to areas which are socially and educationally 
backward. The Court however made it clear that admission to post graduate 
courses should be strictly based on merit. 

Thus admission to medical colleges is the only area in which residence may 
be imposed as a necessary qualification. 


6.14 The Constitution (Application to Jammu and Kashmir) Order, 1954 
[which has been issued under powers conferred by 
Clause (1) of Art. 370 of the Constitution] has inserted 
Art. 35A for saving laws with respect to permanent residents of Jammu and 
Kashmir. This article empowers the J&K State legislature to,— 

(a) define who are permanent residents of Jammu & Kashmir 

(b) confer special right and privileges on such permanent residents as 
respects— 

(i) employment under the State Government 

(ii) acquisition of immovable property in the State 

(iii) settlement in the State 

(iv) right to scholarship and such other forms of aid as the State Government 


may provide. 


Residence in J&K. 


6.15 The only difference between a citizen 


ll Bes! ig by birth and a naturalised citizen is that the former 
naturalised citizen. can never be deprived of his citizenship while the 
latter can. 


The Constitution makes no distinction between the two classes of citizens 
with regard to qualification or eligibility to contest an election to the State 
legislature or Parliament. The Constitution does not bar naturalised citizens from 
being a candidate at an election (if otherwise qualified). They are eligible for all 
offices under the Constitution e.g. President, Vice-President, Prime Minister, 
Governor etc. 

In the U.S.A. the Constitution permits naturalised citizens to become members 
of the Senate (like our Rajya Sabha). They may hold any minister level post e.g. 
Secretary of State, Attorney General etc. but not that of President of the U.S. Only 
a US. citizen by birth can be the President. 


6. D.P. Joshi v. State of Madhya Pradesh, ALR. 1955 S.C. 234. 
7. Pradeep Jain v. Union of India, (1984) 3 S.C.C. 654. 
8. Narayan Sharma V. Pankaj Kr. Lehkar, (2000) 1°S.C.C. 44. 


Chapter 7 


FUNDAMENTAL RIGHTS 


General and Right to Equality 


7.1 Fundamental rights are rights having a noble. pedigree. They are 
natural rights which are in the nature of external 
As inalienable Human conditions necessary for the greatest possible 
Rights. 5 wh 5 
unfolding of the capacities of a human being. These 
secured and guaranteed conditions are called fundamental rights. They may also 
be called natural rights which have their origin in natural law theories. It is 
generally agreed that these natural rights are inherent in man and cannot be taken 
away by the State. The Universal Declaration of Human Rights, 1948 in its 
Preamble declares’ 
Whereas recognition of the inherent dignity and of the equal and inalienable 
rights of all members of the human family is the foundation of freedom, 
justice and peace in the world. 


* * * 


Whereas the peoples of the United Nations have in the Charter reaffirmed 

their faith in fundamental human rights .... 

Natural rights command higher sanctity than other rights e.g. rights based 
on contract because they exist independent of any Act. 


7.2 During the emergency proclaimed in 1975 many cases came up before 

the courts seeking enforcement of the right to life 

pepeas Compus, C558 and personal liberty enshrined in Art. 21. In a 

judgement (which has received all round criticism 

of the most scathing kind)? the majority held that after the adoption of the 

Constitution, the sole repository of the right to life and personal liberty was 

contained in Art. 21. So that when that Article was suspended the rights were not 

in existence. Khanna J. in his sole dissent held that the right to life is a natural 

and inalienable right not dependant on any provision of the Constitution. He 
stated,— 


1. Universal Declaration of Human Rights Proclaimed by the General Assembly of the 
United Nations on 10th December 1948. 

2. A.D.M. Jabalpur v. Shivkant Shukla, AIR. 1976 S.C. 1207. 

3. HM. Seervai; Constitutional Law of India, 3rd ed., p. 1048. Seervai observes, 
“The judgement in the Habeas Corpus Case ... is the most glaring instance in which the 
Supreme Court of India has suffered most severely from a self-inflicted wound.” 

Gobind Das, Supreme Court in Quest of Identity, 2nd ed., p. 98 observes, “The 

judgements in Shukla and Detenue’s cases have been and will be considered by critics of all 
times to be the most ineffaceable blot on the pages of Indian judicial history.” 
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Even in the absence of Article 21 in the Constitution, the State had got no 

power to deprive a person of his life or liberty without the authority of law. 

This is an essential postulate and basic assumption of the rule of law and not 

of men, in all civilized nations. 

It is interesting to note that the matter in issue in the Habeas Corpus Case 
was raised in writ petitions before a number of High Courts out of which 9* had 
decided in favour of the petitioners. 

The 44th Amendment has changed Art. 359. Now Arts, 20 and 21 can no 
more be suspended even during emergency. 


History of Fundamental 7.3 The Declaration of American Indepen- 
Rights. dence drafted by Jefferson (1786) proclaimed— 

We hold these truths to be self-evident, that all men are created equal; that 

they are endowed by their creator with certain inalienable rights; that among 

these are life, liberty and pursuit of happiness... . 

In 1789 the French National Assembly formulated the Declaration of 
Rights of Man. stating,— 

The end of all political associations is the preservation of the natural and 

imprescriptible rights of man; 

The Constitution of U.S.A. as originally framed in 1787 and brought into 
force in 1789 did not contain the Bill of Rights and thus Jacked guarantee of 
inalienable rights. But soon thereafter in 1791, two years after the Constitution 
came into force, the first ten amendments to the Constitution were adopted. These 
are called the Bill of Rights. 


7.4 The treatment meted out by the British to the Indians was no different 
(or it was rather worse) from that received by the 
Americans. As a reaction the Americans framed a 
Constitution to safeguard themselves from tyranny of the executive and the 
legislature and enacted a Bill of Rights. The Indians likewise demanded the 
guarantee of Rights. The Simon Commission rejected the demand by specious 
arguments. It stated— 

Experience, however, has not shown them to be of any great practical value. 

Abstract declaratious are useless unless there exist the will and means to make 

them effective.” 

But the Constituent Assembly was determined to safeguard certain rights 
and incorporated them in Part JI of the Constitution. 


Reaction to British rule. 


7.5 1, Ordinary legal right e.g. right of a consumer, shareholder, mort- 

i- gagor etc., is protected and enforced by the ordinary 

peri a Fundamental law of the land. A fundamental right is protected and 

á enforced by the Constitution. Ordinary rights can be 

changed by the common legislative process. A fundamental right can be altered 

only by a constitutional amendment. A fundamental right can be suspended or 
abridged only in the manner prescribed by the Constitution. 


4, The 9 High Courts were Allahabad, Andhra Pradesh, Bombay, Delhi, Karnataka, 
Madras, Madhya Pradesh, Punjab & Haryana and Rajasthan. (Seervai Vol. I, 3rd ed., 


p. 1020). 
5. Report of the Simon Commission (1930) Vol. I, pp. 22-23. 


SSS 
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2. An ordinary right generally imposes a corresponding duty on another 
individual but a fundamental right is’a right which an individual possesses against 
the State. Hence it binds even the State. 

3. An ordinary right is available against individuals and may also be 
against the State in some cases. A fundamental right is enforceable only against 
the State. It cannot be enforced against a cooperative society. 

4. Fundamental rights are protected against invasion by the executive, 
legislature and the judiciary. Laws and executive actions which abridge or are in 
conflict with such rights are void and ineffective. 

5. Our Constitution guarantees the right to move the Supreme Court for the, 
enforcement of a fundamental right. Thus the remedy itself is a fundamental right. 
This distinguishes it from other rights. The Supreme Court is the guardian of 
fundamental rights. 

6. All constitutional rights are not fundamental rights e.g. right not to 
be subjected to taxation without authority of law (Art. 265), Right to property 
(Art. 300A), Freedom of trade (Art. 301). 

7. All fundamental rights are limitations on legislative power. 


7.6 The purpose of the fundamental rights is to impose fetters on the State 

and establish a limited government. That has been 

2 Fundamental called a government of laws and not of men. Tn 

á England it was regarded that the Parliament suffers 

no limitations. There are no restraints on its legislative powers. The law made by 

Parliament cannot be annulled on the ground that it violates a liberty. It does not 

take away a liberty not because it does not have the power to do so but because 

of its long tradition of being a champion of liberty. But things have considerably 

changed after the U.K. has entered the European Community and submitted to the 

jurisdiction of European Human Rights Commission. In the year 2000 the Parliament 
in U.K. enacted a Human Rights Act. 

The American people fought against the British Parliament so when they 
gave themselves a Constitution they built some restraints in it so that the legislature 
may not become tyrannical. They made the Constitution paramount. 

Our experience with British rule was painful because basic rights were 
dependant on the whims of the rulers. Hence our Constitution secures to the people 
certain basic rights which cannot be trampled by the State. In this respect we have 
followed the American Constitution. 


7.7 The Supreme Court has held’ that fundamental rights were not put 

r in the Constitution merely for individual benefit. 
Waiver of Fundamental Th ; TN 

Rights. ese rights were there as a matter of policy so the 

: doctrine of waiver could have no application in case 

of fundamental rights. Thus the State cannot arrogate to itself a right to commit 

breach of the fundamental rights of any person by resorting to principles of waiver 

or estoppel or other similar principles. 


Pe, 6. Zoroastrian Cooperative Housing Society y. District Registrar (2005) 5 S.C.C. 
7. Behram v. State of Bombay, AJR. 1955 S.C. 123; Basheshar Nath v. LT: 
Commissioner, A.LR. 1959 S.C. 149. 
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The Indian law differs from the U.S. law where it has been held that a 
fundamental right can be waived.” 


Amendment of Fundamental Rights 


7.8. First Phase. In 1951, within a year of the Constitution coming into 
force, the Constitution (First Amendment) Act was 
passed. This Act sought to curtail the right to property 
guaranteed by Article 31. Its constitutionality was 
questioned in Shankari Prasad? The argument addressed by the petitioners was 
that Art. 13(2) prohibited the State from making any law which takes away or 
abridges a fundamental right.” The word ‘law’ used in Art. 13(2) includes all Acts 
including the Constitution Amendment Acts. Rejecting the contention the Supreme 
Court held that an Act passed in exercise of the power conferred by Art. 368 is 
not a law within the meaning of Art. 13(2). The Court ruled that /aw in that article 
referred to an ordinary law but not to a Constitution Amendment Act (Constituent 
law). Fundamental rights are subject to the amending power of the Parliament 
under Art. 368. In other words ordinary laws cannot amend the fundamental rights 
but constituent laws can. 

In Sajjan Singh! the Supreme Court adhered to its earlier decision in 
Shankari Prasad.’ 


Amendment of 
Fundamental Rights. 


7.9 Second Phase. But in 1967 in Golaknath'? the Court overruled 
earlier decisions, The majority took the view that 
fundamental rights had been given a transcendant 
position by the Constitution and no authority including the Parliament acting 
under Art. 368.has the power to abridge or take away any of the fundamental 
rights. It refused to distinguish between legislative power and constituent power. 
It was a 11 judge bench that heard this case and 6 judges constituted the majority. 
The minority (5 judges) adhered to the earlier views maintaining the amendability 
of fundamental rights. 

The Parliament reacted to Golaknath'* by passing the Constitution (24th 
Amendment) Act, 1971. By this Act Clause (4) was 
inserted in Art, 13 and a new Clause (1) in Art, 368. 
This amendment sought to declare that an amendment of the Constitution passed 
in accordance with Art. 368 will not be law within the meaning of Art. 13, Thus 
Art. 13 would not be applicable to Constitution amending Acts. 


Golaknath. 


24th Amendment. 


7.10. Third Phase. In 1973 the matter came up before the Supreme 
; Court in Kesavanand Bharati.'* The Bench had 13 
Kesevanang’ Bret judges on it. The majority (7 judges) upheld the 


8. Boykin v, Alabama, 395 U.S. 238 (1969). 

9. Shankari Prasad Singh v. Union of India, AIR. 1951 S.C. 458. i 

10. Article 13(2) reads: “The State shall not make any law which takes away or abridges 
the rights conferred by this part and any law made in contravention of this clause shall, to 
the extent of contravention, be void.” 

11. Sajjan Singh v. State of Rajasthan, AR. 1965 S.C. 845. 

12. Golaknath v. State of Punjab, AIR. 1967 S.C. 1643. 

13. Kesavanand Bharati v. State of Kerala, ALR. 1973 S.C. 1461. 
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validity of the 24th Amendment, overruled Golaknath'? but put forth a new 
doctrine. It stated that Parliament has the competence to amend the part containing 
the fundamental rights just like any other part of the Constitution. But by amending 
the Constitution the Parliament cannot abridge, abrogate or destroy the basic 
structure (also called basic feature) of the Constitution. After Golaknath no 
fundamental right could be taken away or abridged but after Kesavanand it is for 
the court to decide whether a fundamental right is a basic feature or not. If it is 
so then it cannot be abrogated. 


7.11 This judicially created doctrine of basic features was sought to be 
nullified by the Constitution (42nd Amendment) Act, 
bytes i rg 1976 by inserting Clause (4) in Art. 368. The clause 
i purported to take away the power of judicial review 
by stating that No amendment of this Constitution (including the provisions of 
Part III) ... shall be called in question in any court on any ground. But the 
Supreme Court has in Minerva Mills'* held that Clause (4) of Art. 368 was void 
as it purported to destroy judicial review, a basic feature of the Constitution. In 
Waman Rao! the court further clarified that the doctrine of basic features will 
apply to Amendment Acts passed subsequent to 24-4-1973!° i.e. it will apply 
prospectively and not retrospectively to earlier legislation. 


7.12 The result of these amendments and 
decisions is,— 

(a) Fundamental Rights have no immunity from amendment as such, 

(b) The court will in every case consider whether an amendment of a 
fundamental rights abrogates or destroys a basic feature of the Constitution. If the 
answer be ‘yes’ then the amendment shall be void to that extent. 

(c) The invalidity on the ground of basic features shall apply only to those 
Acts which are passed after 24-4-1973. 


Conclusion. 


7.13 It is to be noted that the Supreme Court has not defined in precise 
Bason tA terms as to what constitutes basic features. From the 
defined. decisions the following have emerged as basic 

features—Equality, Judicial Review, Federalism, 
Secular character, Supremacy of the Constitution, Democratic form of government, 
Separation of powers etc. 


7.14 The U.S, and the Australian Constitution have no provision for 
Bispensangt suspension of the fundamental rights. Our Constitution 
fundamental rights. contains provisions for suspension of these rights 

(Articles 358 and 359). Article 358 deals with sus- 
pension of Art. 19 and Art. 359 with other fundamental rights. 

The effect of these articles is as under— 


1. Where an emergency has been proclaimed under Art. 352 the State 
would not be bound by the limitations imposed by Art. 19. Under Art. 359 the 
right to move a court for the enforcement of the fundamental rights may be 


14. Minerva Mills v. Union of India, A.J.R: 1980 S.C. 1789. 
15. Waman Rao v. Union of India, ALR. 1981 S.C. 271. 
16. This being the date of pronouncement of judgement in Kesavanand Bharati. 
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suspended by the President by order. This order would specify the rights which 
cannot be enforced. 

2. Article 359 comes into operation whenever an emergency is proclaimed 
under Art. 352 (on the ground of war, external aggression or armed rebellion) but 
Art. 358 is applied where the emergency is declared on the ground of war or 
external aggression only (not on the ground of armed rebellion). 

3. On declaration of an emergency (under Art. 352) Art. 358 automatically 
comes into operation, But Art, 359 requires an order to be issued by the President. 
Such order must specify the fundamental right whose enforcement is being 
suspended. 

4. Article 359 further provides that the enforcement of Arts. 20 and 21 
cannot be suspended. So even during the period a proclamation of emergency is 
in operation a person has the'right to seek protection of his life and personal 
liberty.” 

5. It is a requirement of both Arts. 358 and 359 that they will effect the 
suspension of the operation of a relevant fundamental right only where the law 
which is effecting the right contains a recital that such law is in relation to the 
proclamation of emergency. In the absence of such a recital the law or any 
executive action under such law can be challenged on the ground of abridging or 
taking away a fundamental right. This is to curtail the invasion of liberty, 


Classification of Fundamental Rights 
Classification of 7.145 There are several ways of classifying 
fundamental rights. the fundamental rights. 


The Constitution classifies the rights under 6 heads (originally there were 
7—Right to Property has been deleted by the 44th Amendment). 


1. Right to Equality (Arts. 14-18) 

2. Right to Freedom (Arts. 19-22) 

3. Right against Exploitation (Arts, 23-24) 

4. Right to Freedom of Religion (Arts. 25-28) 
5. Cultural and Educational Rights (Arts. 29-30) 
6. Right to Constitutional Remedies (Art. 32), 


7.16 Fundamental Rights may be grouped 
according to the persons benefitted. 

Some rights are available only to citizens, Such Rights are— 

(a) Art. 15—Protection of discrimination on grounds only of religion, race, 
caste, sex or place of birth. 

(b) Art. 16—Equality of opportunity in matters of public employment. 

(c) Art. 19—Freedoms of speech, assembly, association, movement, 


residence and profession. 
(d) Arts, 29 and 30—Cultural and educational rights of the minorities. 


Available to citizens, 


7.17 Some rights are available to all persons 
Available to all persons. in India, citizens and foreigners alike (except enemy 
aliens). Such rights are— 


17. This provision was inserted by the 44th Amendment in order to supersede the view 
taken by the Supreme Court in A.D.M. v. Shivakant Shukla, A.J.R. 1976 S.C. 1207. 
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(a) Art. 14—Equality before law. 

(b) Art. 20—Protection in respect of conviction for offences (e.g. double 
jeopardy, self-incrimination). 

(c) Art. 21—Protection of life and personal liberty. 

(d) Art. 21A—Right to education. 

(e) Arts. 23 and 24—Right against exploitation. 

(f) Arts. 25, 26, 27 and 28—Freedom of Religion. 


7.18 Some rights are in the form of prohibitions. They are a mandate to 
the State not to do a particular type of act. Hence 


Negative and Positive. mg? 
nf they are negative in form, For example Art. 14 reads, 


The State shall not deny to any person equality before the law or the equal 

protection of the laws. 

Articles 15(1), 16(2), 18(1), 20, 21, 22(1), 27, and 28(1) are similarly 
worded, 

Some of the articles expressly create and confer one or more rights. 
Article 19(1) reads: 

All citizens shall have the right— 


(a) to freedom of speech and expression. 
(b)) i... (g) oe 


Article 25(1) says, 
.» all persons are equally entitled to freedom of conscience .... 
Articles 21A, 29, 30 and 32 are other examples of positively worded rights. 


7.19 Generally rights are circumscribed by limitations even though it 
may not be so worded. We have any number of 
examples from the U.S. and other constitutions where 
the Courts had to invent limitations such as police 
power, eminent domain, grave and imminent danger to limit the scope of the 
rights. Our Constitution specifies in some of the Articles the grounds on which 
reasonable restrictions may be imposed. Article 19(2) to (6) contain express 
limitation on the freedoms conferred by Art. 19(1). Similar limitations are found 
in Arts. 16, 23, 25 and 26. 

There are in Part III certain rights on which there are no express limitations 
e.g. Arts. 14, 17, 18, 20 and 24. 


Rights with or without 
express limitations. 


7.20- There are certain rights which need no legislation to make them 
anaes enforceable, e.g: Arts. 14, 19 and 21 ete. But there are 
executory. certain rights in Part III which are imperfect and need 

further legislation to complete them and make them 
enforceable. Such rights are Art. 17 (where untouchability is to be made punishable 
by law), Art. 21A (to provide education in such manner as the State may, by law, 
determine) Art. 23 (where traffic in human being is to be made an offence by law), 
Art. 24 (child labour). 


7.21 As discussed earlier the fundamental rights are aimed as limitations 
on the State and are a guarantee against State action. 
If the freedom of speech given by Art. 19(1) is taken 
away by State action or if a person is deprived of his personal liberty an action 


‘Directed against State. 
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would lie against the State. The fundamental rights are a protection against 
invasion of the rights by the State. 


7,22 State has been defined in Art. 12. The definition is not exhaustive 
but inclusive, which means that apart from those 
organs or bodies which have been enumerated others 
may also be covered by the expression State. 

By express mention State includes— 


What is State? 


(a) the Government and Parliament of India, 

(b) the Government and legislatures of the States, 

(c) all local authorities and 
aes (d) other authorities in India or under the control of the Government of 
ndia, 

The Supreme Court has laid down that it extends to any action whether 
administrative, judicial or quasi-judicial which can be termed as State action. ! 
Interpreting the meaning of authority it has been held that it covers all constitutional 
and other authorities on whom powers are conferred. by law.!° It includes 
autonomous bodies e.g. State Electricity Boards and Airport Authority. It does not 
matter whether the government exercises control over them or not or whether they 
are agents or delegates of the government. If a body has the power to make rules 
and to compel obedience to them then it is an authority under Art. 12. Thus a 
religious endowment board is an authority.” Even a Chief Justice who has power 
to make rules is covered.! It is settled law that a body which is an agency or 
instrumentality of the government is included in State.’* Thus Oil and Natural Gas 
Commission, Life Insurance Corporation and State Finance Corporations come 
within the definition of State.” In Ajay Hasia? the Supreme Court summarised 
the criterion for judging whether a body is a State. The Court again reviewed the 
whole law in Pradeep Kumar Biswas” and formulated the following principles: 


1. Principles laid down in Ajay Hasia are not a rigid set of principles. 

2. The question in each case will have to be considered on the basis of 
facts available—the body is financially, functionally or administratively dominated 
by or under the control of the Government. 

3. Such control must be particular to the body in question. 

4. Mere regulatory control under a statute or otherwise would not serve 
to make a body a part of the state. 


The following have been held to be State— 


1. Regional Engineering College established by a Society registered 
under a State Act. 

2. Indian Statistical Institute. 

3. Indian Council of Agricultural Research. 


18. Ramana v. International Airport Authority, A.LR, 1979 S.C, 1628. 

19. Rajasthan State Electricity Board V. Mohanlal, A.J.R. 1967 S.C. 1857. 

20. Namboodripad v. C.D. Board, A.1.R. 1956 TC. 19. 

21. Paramatma v. Chief Justice, A.LR. 1961 Raj. 18. 

22. Sukhdeo Singh v. Bhagat Ram, AJR. 1975 SC. 1331; 

23. Ajay Hasia v. Khalid Sehravardy, A1.R. 1981 S.C. 487. 

24. Pradeep Kumar Biswas v. Indian Institute of Chemical Biology (2002) 5 S.C.C. 
lil. 
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4. Food Corporation of India. 

5. Steel Authority of India Limited. 

6. Nationalised Banks. 

7. Rajasthan Electricity Board. 

8. International Airport Authority. 

9. Oil and Natural Gas Commission. 

10. Hyderabad Stock Exchange. 

11. Council for Indian School Certificate Examinations. 
12. United India Insurance Co. 

13. Council of Scientific and Industrial Research. 

14. U.P. Rajya Karmachari Kalyan Nigam. 

15. Export Credit Guarantee Corporation of India Ltd. 
16. All the Nationalised Banks. 

17. Indian Banks Association. 

18, Bombay Port Trust. 


But the Board of Control for Cricket in India (BCCI) is not State.” 

The Supreme Court has given a wide meaning to the term other authorities. 
This expansion of the meaning of State has brought many corporate persons within 
the discipline of fundamental rights. 

Even if a body is held to be State the relief to be granted to the aggrieved 
person will be determined in each case by the Court on the basis of the structure 
of the Society and its financial capability.26 


7.23 Part III of the Constitution enumerates the fundamental rights and 
Article 13. Art. 13 is one of those. This article establishes the 
Supremacy of the fundamental rights by declaring 
that all laws which are inconsistent with or in derogation of any of the fundamental 
tights shall be void to the extent of inconsistency, The U.S, Constitution contains 
no such provision but in Marbury v. Madison” the U.S. Supreme Court (Chief 
Justice Marshall) held that it follows as a corollary of a written Constitution, A 
written Constitution has superiority over ordinary laws. The judiciary has the 
authority to declare unconstitutional any law which is found to be inconsistent 
with the provisions of the Constitution, It may be remarked that this Article has 
been inserted by way of abundant caution. Even in the absence of Art. 13 the result 
would have been the same. 


7.24 Thus fundamental: rights impose limitations on the powers of 
Fundamental htsa legislatures. All laws Whether made by a legislature 
limitation, or by a delegated authority and all executive acts 

must respect and conform to the fundamental rights. 
The ordinances promulgated by the President under Art. 123 or by the Governor 
under Art, 213 must also not be inconsistent with the fundamental rights. 


Judicial Review. 7.25 Article 13 imposes an obligation on 


the State to respect and implement the fundamental 
eee a M 
25. Zee Telefilms Ltd. v. Union of India (2005) 4 S.C.C. 649. 


So oe hae Kumar Shrivastava v. U.P. Rajya Karmachari Kalyan Nigam (2005) 1 


27. (1803) 1 Cranch 137; 2 L.ed 60. 
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rights and at the same time confers a power on the courts to declare a law or an 
act void if it infringes a fundamental right. This power is called the power of 
judicial review. 


7.26 Article 13(1) and (2) use the words to the extent of inconsistency or 
contravention while stating that a law violating a 
fundamental right shall be void. The words to the 
extent restrict the effect of inconsistency or contravention. Had it not been for 
these words the offending law would have been rendered wholly void. But these 
words have made it clear that only that part of the law would become void which 
is repugnant, subject to the doctrine of severability. 

The doctrine of severability is that if the offending provision of an Act 
which is contrary to a fundamental right or unconstitutional is severable from the 
rest of the Act, only the offending provision would be declared void and not the 
whole Act. So the court must find out whether the offending part can be separated 
from the rest of the Act.” 


Doctrine of Severability. 


7.27 The test to be applied is whether what remains is so inextricably 
bound up with the part declared invalid that what 
remains cannot independently survive or whether on 
a fair view of the whole matter it can be assumed that the legislature would not 
have enacted at all that which survives without enacting the part that is ultra 
vires”? 

If good and bad provisions are joined together and the enforcement of the 
good provisions is not made dependent on the enforcement of the bad one i.e. the 
good provisions can be enforced even if the bad one cannot be, the two provisions 
are severable and the good one will be upheld as valid.” 

But if there is one provision which covers restrictions both within and 
without the limits of constitutionality, it is not possible to uphold the law which 
may be applied within the constitutional limits because the two types are 
inseparable. If there be possibility of its being applied to purposes not sanctioned 
by the Constitution then the whole Act must be held to be wholly invalid and 
void.*! 

Doctrine of severability is applicable to legislation which is partly ultra 
vires—that is beyond the legislative competence of the legislature. This is 
contemplated by Art. 254. It is applicable to an Act which is generally within the 
legislative competence of a legislature but certain parts are outside the scope of 
legislative entry. The court has emphasised that in determining whether the valid 
parts of an Act can be separated from the invalid parts the determining factor is 
the intention of the legislature. If after the invalid portion is expunged from the 
statute what remains cannot be enforced without making alterations and modification 
in it then the whole of it must be struck down. In determining the legislative intent 
on the question of separability, it will be legitimate to take into account the 
history of the legislation, its object, the title and the preamble to it. 


Test of Severability. 


28. Mahendra v. State of U.P. (1963) Supp. 1 S.C.R. 912. 

29. State of Bihar v. Kameshwar, A.LR. 1952 S.C. 252. 

30. Superintendent v. Ram Manohar Lohia, A.1.R. 1960 S.C. 633. 

31. Chintaman Rao v. State of M.P., A.LR. 1951 S.C. 118. 

32. R.M.D. Chamarbaugwala v. Union of India, A.LR. 1957 S.C. 628, 699. 
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7,28 Article 13(1) is directed towards laws which were in force before the 

A commencement of the Constitution. Article 13(2) 

pi es ne applies to post-constitutional laws. A post-consti- 

š tutional law which violates a fundamental right is 

void but a pre-constitutional law which violates a fundamental right remains valid 

till the commencement of the Constitution. It cannot operate after 26-1-1950. But 

what happens if the fundamental right is amended so as to remove the conflict 
between the law and the right? 


7.29 The answer is provided by the doctrine 
of eclipse: 

The doctrine of Eclipse is applied in relation to a pre-Constitutional law 
(ie. a law enacted before 26 January 1950) which was valid when it was enacted. 
Subsequently when the Constitution came into force a shadow falls on it because 
it is inconsistent with the Constitution. The Act is eclipsed. When the shadow is 
removed the pre-constitutional law becomes fully applicable and is free from 
infirmity.” 


Doctrine of Eclipse. 


7,30. This doctrine of eclipse is invoked only in cases of pre-constitutional 
law and is not applicable in case of post-constitu- 
tional law. If a post-constitutional law is inconsistent 
with the Constitution it is void ab initio.’ 

A fundamental right is a constitutional limitation upon the legislative 
power of the legislatures. Article 13(2) expressly states this limitation. Hence after 
the Constitution came into force no distinction can be drawn between a law which 
violates a fundamental right and a law which is beyond the legislative competence 
of the legislature. In both cases the legislature goes beyond its powers by 
disregarding a constitutional limitation. The result of such travelling beyond the 
boundaries set by the Constitution is that a post-constitutional law which violates 
a fundamental right is void ab initio and no subsequent amendment of the 
Constitution can revive such law. It will remain dead and inoperative. 


Applies only to pre- 
constitutional law. 


7.31 Proclamation of emergency under Art. 352 is prospective in operation. 
When such an emergency is declared the operation of 
Art. 19 gets suspended as provided in Art. 358. But 
such a proclamation is not retrospective. It cannot operate to validate a law, 
enacted prior to the Proclamation, which was invalid owing to contravention of 
Art. 13(2): This law would be void ab initio and cannot be validated by subsequent 
Proclamation. Executive actions taken under such Act would also be void.” 


Effect of Emergency. 


7.32 Article 13(3)(a) defines law. Itis a very wide definition. The definition 
includes an ordinance, an order, bye-law, rule, 
regulation and notification having the force of law. 
It also includes custom or usage. The definition does not include a law enacted 
by a legislature. The reason is that it is clearly law or the most obvious and 
accepted example of law. 


Law—Meaning of. 


33. Bhikaji Narayan v. State of M.P. (1955) S.C.R. 589. 
34. Deepchand v. State of U.P., A.LR. 1959 S.C. 649. 
35. State of M.P. v. Bharat Singh, A.LR. 1967 S.C. 1170. 
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Circulars issued by the Central Board of Direct Taxes or by the Central 
Board of Excise and Customs are not law. Similarly the Flag Code which contains 
guidelines regarding flying of our national flag is not law. 


Right to Equality 


7.33 Right to equality is the heading given in the Constitution to a group 
of Articles—Arts. 14 to 18. Among these Art. 14 is 
the equality clause because of its wide ambit and 
applicability. It applies to all persons while Art. 15 and others cover only citizens. 
In the second Indra Sawhney” it has been held that the principle of equality 
enshrined in Art. 14 is a basic feature of the Constitution. 

Liberty and equality are two words which were introduced by the French 
Revolution. Abraham Lincoln had in his famous speech at Gettysberg stated: 


Right to Equality. 


... anew nation conceived in liberty and dedicated to the proposition that all 

men are created equal. d 

Thus equality is a cherished ideal of humanity. The famous author 
A-V. Dicey,” an authority on the British Constitution, had propounded his principles 
of Rule of Law. Equality before the law is part of that enduring concept. 


7.34 Before we undertake a journey to understand the meaning and scope 
of Art. 14 it should be noted that there are some 
exceptions to this which are to be found in the 
Constitution itself. 


Exceptions to Equality 
clause. 


1. The President or the Governor is not answerable to any court for the 
exercise and performance of the powers and duties of his office or for any act done 
or purporting to be done by him in the exercise and performance of those powers 
and duties [Art. 361(1)]. 

2, No criminal proceedings shall be instituted or continued against the 
President or the Governor during his term of office [Art. 361(2)|. 

3. No civil proceedings in which relief is claimed against the President or 
the Governor shall be instituted during his term of office in respect of any act done 
or purporting to be done by him in his personal capacity, whether before or after 
he entered upon his office until expiration of two months next after notice in 
writing has been duly served on the President or the Governor, as the case may 
be [Art. 361(3)]- 

4. No person shall be liable to any civil or criminal proceedings in respect 
of the publication in a newspaper or by radio or television etc. of a substantially 
true report of any proceedings of the Lok Sabha, Rajya Sabha or any Legislative 
Assembly or Council. 

5. Rulers of foreign countries, there ambassadors etc. enjoy immunity from 
criminal and civil proceedings. 

6. The United Nations and its agencies are entitled to diplomatic 
immunity. 


36. Indra Sawhney II v. Union of India (2000) 1 S.C.C. 168; also Indira V. Raj Narain, 
ALR. 1975 S.C. 2299. 
37. A.V. Dicey, Law of the Constitution, 10th ed., pp: 202-203. 
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7. Members of Parliament and of State legislatures are not liable in respect 
of anything done or said within the House [Arts. 105 and 194). 
8. Article 31C forms an exception by excluding some laws from the purview 


of Art. 14 (see below para. 7.37). 


7.35 Article 14 of the Constitution provides— 

The State shall not deny to any person equality 
before the law or the equal protection of the laws within the 
territory of India. 

The words equal protection of the law are part of the U.S. Constitution. Its 
14th Amendment says 

No State shall deny to any person within its jurisdiction the equal protection 

of the law. 

The same phrase occurs in Art. 7 of the Universal Declaration of Human 
Rights which was adopted by the U.N. on 10-12-1948. It provides— 


All are equal before the law and are entitled without any discrimination to 
equal protection of the law .... 


Even the Preamble to the U.N. Charter has reference to equality. It says— 


We the people of the United Nations determined ... to reaffirm faith ... in equal 
rights of men and women and of nations large and small .... 


Equal Protection of the 
Laws. 


7.36 The expression equality before the law was used by Dicey.? It 
implies absence of any special privilege in favour of 
any person. It means no man is above the law and 
that every person, high or low, is subject to the ordinary law of the land and 
amenable to the jurisdiction of the ordinary courts. The law makes no distinction 
between a Chief Minister and a common man or between the Chief Secretary and 
a clerk. Each one is responsible for his acts. Because of absence of privilege the 
phrase equality before the law is termed a negative concept. 

The second expression equal protection of the laws means that the same 
laws shall apply to all who are similarly situated. In other words all persons who 
are in the same circumstances will be governed by the same set of rules. It is a 
guarantee of equal treatment. Equal law should be applied with an equal hand to 
all persons who are equals. The rule is that like should be treated alike. This 
expression is regarded as a positive concept because it expects a positive action 
from the state. 

The second expression is a corollary of the first. Whenever there is a 
violation of equal protection there is a denial of equality before the law. Though 
different in form the two expressions denote the same thing. 


Equality before law. 


7.37 The Constitution (25th Amendment) Act, 1971 inserted Art. 31C. 

Article 31C and Equality. This article provides that if the State makes a law 

for implementing any of the principles specified in 

Art. 39(b) or (c) then it cannot be declared void on the ground that it infringes 

Art. 14, The 42nd Amendment sought to enlarge this exclusion to cover and 

protect all laws which give effect to any of the Directive Principles. This extension 
was declared void by the Supreme Court in Minerva Mills 3$ 


38. Minerva Mills v. Union of India, AIR. 1980 S.C. 1789. 
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7.38 Article 14 does not lay down that all laws must be of universal 
application. The State can treat different persons 
differently if circumstances justify such treatment. It 
does not mean that the same rate of income-tax shall be imposed on all persons. 
But if the State makes a law that persons having income less than X rupees will 
not be taxed then the limit must apply to all. The State is free to set the limit and 
the rate or rates of tax payable above the limit for different slabs. 

The State has the power to classify persons for legitimate purposes. The 
legislature has to deal with diverse problems. Human relations have infinite variety. 
The legislature must possess power to group persons, objects and transactions with 
a view to attain specific aims. 

The Courts have uniformly stated that reasonable classification is not 
prohibited. A classification to be reasonable must fulfill two conditions.” 


Classification. 


1. The classification must be based on an intelligible differentia which 
distinguishes those who are grouped together from those left out of the group. 

2. The differentia must have a rational relation to the object sought to be 
achieved by the Act. 


So the test of classification has two components. The grouping must be 
intelligible and it must have a rational connection with the object of the Act e.g. 
If liability to pay income-tax is made dependant on the colour of hair then the 
classification will not be permissible. Colour of hair has no rational relationship 
with income. Such law would violate Art. 14. 

The leading case on this point is Ramkrishna Dalmia,” From that and other 
cases"! the following principles emerge: 

1. A law may be constitutional even though it relates to a single individual 
who is in a class by himself. A single institution may be treated as a class by itself 
if there exist special circumstances or reasons. There can be a legislation in respect 
of a single institution. 

2. There is always a presumption in favour of the constitutionality of an 
Act. The burden is upon him who attacks it to show that there is a clear violation 
of a constitutional provision. 

3. The presumption may be rebutted by showing that the Act does not 
show any classification or no characteristic peculiar to an individual or group. 

4. In order to sustain the presumption of constitutionality the court may 
take into consideration matters of common knowledge, matters of common report, 
the history of times and assume every state of facts which can be conceived, 

5. It must be presumed that the legislature understands and correctly 
appreciates the needs of its own people, that its laws are directed towards problems 
made manifest by experience and that its discriminations are based on adequate 


ground, 
6. The legislature is free to recognise degrees of harm and may confine 


its restrictions to those cases where the need is deemed to be the clearest. 


39. State of West Bengal v. Anwar Ali Sarkar, A.LR. 1952 S.C. 75. 

40. Ramkrishna Dalmia v. Justice Tendolkar, A.LR. 1958 S.C. 538. : 

41. R.K: Garg v: Union of India, A.LR. 1981 S.C. 2138; D.S. Nakara v. Union of 
India, A.LR. 1983 S.C. 130. 

42. Dharam Dutt v. Union of India (2004) 1 S.C.C. 712. 
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7. If there is nothing on the face of law or the surrounding circumstances 
on which the classification may be regarded as based then the presumption cannot 
be stretched to hold that there must be some unknown reasons for discriminatory 
legislation. 

8. The classification may be founded on different bases e.g. geographical, 
occupational, difference in time etc. 

9. Classification need not be scientifically perfect. Mathematical nicety 
or perfect equality are not required. 

10. Substantive law and procedure law are both subject to the mandate of 
Art. 14. 


7.39 What Art. 14 prohibits is class 
Class legislation. legislation and not classification for the purpose of 
legislation.“ 
The legislature may reasonably classify persons for legislative purposes so 
as to bring them under a well-defined class. Classification may not be scientifically 
perfect or logically complete. It must not be arbitrary.” 


7.40 In Royappa* the Supreme Court gave a new content to Art. 14 by 
New, Gohoept-—Antithesls en that Article 14 embodies a Bystenice against 
$. Arbittanness. itrariness and that it had a highly activist magni- 

tude. The Court observed that equality was a dynamic 
concept which was antithetic to arbitrariness. Equality and arbitrariness are sworn 
enemies, 

The new concept has not been accepted well. Seervai** has criticised it as 
illogical, inadequate and unnecessary. In the Bearer Bonds case” a Supreme Court 
judge (Gupta J.) remarked: 

To pass the test of reasonableness if it was enough that there should be 

differentia which should have some connection with the object of the Act, 

then these observations made in Maneka Gandhi and Royappa would be so 

much wasted eloquence. 

Even while formulating the new concept the Court has recognised that the 
doctrine of classification is a judicial formula for determining whether the legislative 
or executive action is arbitrary and therefore constituting denial of equality. 
Thus the test of classification is still recognised and has not been thrown 


out, 

741 Natural justice is an ingredient of Art. 14. 
Article. 14 and Natural : Every action of the State or an agency or 
Justice, instrumentality of the State must be reasonable. The 


: action must be just, fair and reasonable. The Supreme 
Court has in Tata Cellular approved what is known as the Wednesbury principle. 
It lays down,— 


1. When the facts taken as a whole could not logically warrant the 


43. State of A.P. v. N.R. Reddi (2001) 7 S.C.C. 708. 

44. E.P. Royappa v. State of Tamil Nadu, AIR. 1974 S.C. 555. 

45. H.M. Seervai; Constitutional Law of India, 3rd ed. (1983) p. 272 et. seq. 

46. R.K. Garg v. Union of India, A.I.R. 1981 S.C. 2138 at page 2161. 

47. Tata Cellular v. Union of India (1994) 6 S.C.C. 651. 

48. Associated Provincial Picture y. Wednesbury Corporation ( 1948) 1 K.B. 223. 
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conclusion of the decision maker—if the weight of facts pointing to one course 
of action is overwhelming, then a decision the other way, cannot be upheld. 

2. A decision would be regarded as unreasonable if it is partial and unequal 
in its operation as between different classes. 


Any action that does not conform to the rules of natural justice is held as 
infringing Art. 14. If a person is not given an opportunity to be heard before a 
decision is taken then the requirement of natural justice is not complied with 
(see Chapter 32 for Natural Justice). 


7.42 A law which authorises the trial of any cases by special courts or by 
a procedure which differs substantially from the 
ordinary procedure to the prejudice of the accused, 
offends against Art. 14. But it will not offend Art. 14 
if certain offences or classes of offences are prescribed by the legislature to be 
triable by a special court or by a special procedure and such classification is 
reasonable.” 


Provision for special 
Courts. 


7.43 A legislation which confers on the executive or administrative 
authority an unguided or uncontrolled discretionary 
power in the matter of application of law or allows 
it to select cases violates Art. 14. 

Exercise of discretion must. be transparent, just, fair and non-arbitrary. 
Specially while distributing State largess (e. g. petrol pumps, allotment of residences 
and shops).*? 


Executive Discretion. 


Examples of violation of 7.44 1. Classification between pensioners 
Arty 14; retiring before a particular date and after that date. 

2. Reservation of seats for admission to M.B.B.S. course for students 
educated in rural schools. 

3. Classification between persons who commit murder while under the 
sentence of life imprisonment and those who commit murder while not under such 
sentence (S. 303 of Indian Penal Code). 

4. Allocating one-third of total marks to be awarded by oral interview. 

5. Retirement age for air hostesses fixed at 35 years or on marriage. 

6. Reservation of seats in Medical Colleges on the basis of domicile or 
institutional preference regardless of merit. 

7. Preferring less educated persons over more educated persons in granting 
license for fair price shop. 

8. The rule framed by Bar Council of India barring the enrolment of 
persons who have crossed the age of 45 years as advocates. 

9. Denial of grants to private law colleges while giving grants to colleges 
teaching other subjects. 4 

10. Sub classification of Scheduled Castes for differential treatment. 
11. Giving special rights to illegal migrants who entered Assam. 


Examples of permissible 7.45 1. Reduction of age of retirement from 
classification. 58 years to 55 years. 


49. In re Special Courts Bill, AIR. 1979 S.C. 478. 
50. Common Cause v. Union of India (1996) 6 S.C.C. 530. 
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2. Debarring persons who are in prison or police custody to vote in an 
election and not those who are in preventive detention. 

3. Differentiating employees of State Bank of India from those of its 
subsidiary banks. 

4. An Act which applies to Marwar portion of Rajasthan. 

5. An act creating a monopoly in favour of the State. 

6. Sales tax on Virginia tobacco but not on country tobacco. 

7. Higher tax on cinema houses situated in posh localities and having 
larger seating capacities and lower tax on cinemas located in poor localities and 
having small seating capacities. 

8. Imposing higher rate of road-tax on company owned cars and motor 
cycles than individual owned. 

9, Difference in rates of sales-tax on cooked food sold by luxury hotels 
and modest hotels. 

10. Picking up a minister for the purpose of enquiry and setting up a 
commission to go into the charges of corruption. 

11. Taking over of management of Auroville Society by the Government 
of India and taking over Indian Council of World Affairs. 


As observed earlier Arts. 14, 15 and 16 collectively lay down the principles 
of equality and prohibition of discrimination. 


Particular Applications of Right to Equality 


7.46 Article 14 states the principle of equality in a general form. 
Article 15 is a particular application of the right to 
equality. Article 14 protects all persons whether they 
be citizens or aliens. Articles 15 and 16 confer a right only on the citizens and 
deal with particular aspects of equality. Article 15 prohibits discrimination by the 
State on any of the specified grounds, namely, religion, race, caste, sex or place 
of birth. Article 16 is applicable in case of employment under the State. 

If the discrimination comes within Art. 15 or 16 the validity of the Act 
is to be attacked with reference to that article. If the matter is not covered by 
these two articles then it may be challenged under Art. 14 which has a wider 
coverage. 

Clause (1) of Art. 15 is a mandate to the State. not to discriminate against 
a citizen on grounds only of religion, race, caste, sex, place of birth or any of them. 
The State is forbidden from discriminating in regard to any and all matters that 
it may handle. The prohibition is against the State but not against private persons. 

_ Clause (2) of Art. 15 prohibits both the State and private persons from 
making discrimination in regard to access to shops, hotels and places of public 
entertainment or to the use of wells, tanks, and other places of public resort. 

Clause (3) empowers the State to make special provisions for the protection 
of women and children, 

Clause (4) was added by Constitution (First Amendment) Act with effect 
from 18th June 1951. The object of this amendment was to enable the State to 
make special provisions for the advancement of socially and educationally backward 
Classes of citizens or for the Scheduled Castes and Tribes e.g. reservation of seats 
in public educational institutions. It was also to override the Supreme Court 


Article 15. 
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judgement in Champakam®" in which castewise distribution of seats was struck 
down. 


7.47 The constitutional prohibition is directed to all State action— 
legislative or executive. It may be political, civil or 
otherwise. A law which provides for election on the 
basis of separate electorates based on the religion of the voters offends against this 
clause." Similarly in a case where under the Police Act inhabitants of a place were 
made to bear the cost of additional police force but exemption was granted to 
Harijans and Muslims, it was held that the exemption was solely on the ground 
of caste and religion. In the result it was void. 

It may be noted that the discrimination that is forbidden is such 
discrimination as is based solely on a ground mentioned in Art. 15(1) and on no 
other ground. 

Clause (3) of Art. 15 is an exception to the general rule contained in 
Cl. (1) and (2) which prohibit discrimination. Thus provision can be made for 
maternity benefit or free education of women and children. On this basis the 
Supreme Court has upheld the validity of section 497 of the Indian Penal Code 
under which a man is punishable for adultery but not a woman.” Similarly special 
treatment for women and children in S. 437 of Code of Criminal Procedure in 
granting bail is valid. Sections 14 and 15 of Hindu Succession Act which favour 
a Hindu woman is constitutional. 

Clauses (1) and (2) of Art. 16 guarantee equality of opportunity to all 
citizens in the matter of appointment to any office or any other employment under 
the State. To this general rule the subsequent clauses form exception. 

Residence may be laid down as a condition for particular classes of 
employment but the power to do so is conferred on the Parliament and not on the 
States. 


Discrimination by the State. 


The State may reserve posts in favour of backward classes of citizens. 
“Backward classes of citizens” includes Scheduled Castes and Scheduled Tribes. 
Posts cannot be reserved on communal lines®> e.g. 10% for Brahmins, 20% for 
Muslims etc. 


7.48 Clause (4) of Art. 16 permits reservation in favour of backward 
classes but no such reservation can be made in favour 
of women. There cannot be relaxation of rules of 
recruitment or in regard to qualifications favouring the women. Women as a class 
cannot be regarded as backward. 


Article 16(4) and women. 


7.49 The law in regard to reservation in employment in favour of backward 
classes has been laid down by a 9 judge bench in 
Indra Sawhney v. Union of India®® popularly known 
as Mandal Commission case. It was not a unanimous judgement. 6 judges 


Mandal Commission Case. 


51. Champakam v. State of Madras, ALR. 1951 Mad. 120. 

52. Nainsukhdas v. State of U.P., AIR. 1953 S.C. 384. 

53. State of Rajasthan v. Pratap Singh, ALR. 1960 S.C. 1208. 

54. Yusuf v. State of Bombay, A.LR. 1954 S.C. 321. og 

55. Nair Service Society v. Distt. Officer, Kerala Public Service Commission (2003) 12 
S.C.C. 10. 

56. A.LR. 1993 S.C. 477. 
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constituted the majority and laid down the following propositions regarding 
reservations in employment. 


1. Reservation can be made by the legislature by enacting a law or by 
the executive by issuing an order. 

2. Article 16(4) is not an exception to Art. 16(1). They operate in the 
same field. Article 16(4) is an instance of classification. 

3. Clause (4) lays down all that can be done in favour of backward classes 
in the matter of employment. 

4. Backwardness contemplated by Art. 16(4) is mainly social, It need not 
be both social and educational as required by Art. 15(4). 

5. Caste can be treated as a class. If it is socially backward it would be 
a backward class for the purposes of Art. 16(4). 

6. The means test signifies imposition of an income limit. Persons whose 
income exceeds that limit are excluded from backward class. Such persons are 
called the creamy layer. Exclusion of the creamy layer makes a backward class 
truly backward. 

7, Backward class cannot be identified solely by economic criterion. 

8. Article 16(4) permits classification of backward classes into backward 
and more backward. 

9. Reservation should not as a rule exceed 50%. The rule should be 
applied each year. It cannot be related to the total strength. 

10. Vacancies can be carried forward. But it should not result in breach of 
50% rule. 

11. The 50% normal rule may be exceeded in extraordinary cases which 
must be justified. 

12. There are certain services and positions in which merit alone counts. 
For these it will not be advisable to provide for reservations e.g. Airline pilots, 
Nuclear scientists, Professors, Defence Services, Super specialities in Medicines, 
Establishments engaged in research. 

13. Article 16(4) is confined to initial appointment only and cannot extend 
to reservation in the matter of promotion because it would undermine efficiency 
of administration. 

14. A permanent statutory body be appointed to examine complaints of 
over-inclusion and under-inclusion. 

15. All disputes regarding new criteria evolved by the Central or State 
Governments can be raised only in the Supreme Court and not before any High 
Court or tribunal. 


7.50 Backward class of citizens may be classified into four categories 
TBE a EPE A (i) backward (ii) more backward (iii) Scheduled Castes 
Schadileds Castes, and (iv) Scheduled Tribes. But Scheduled Castes 

cannot be further divided into different categories.” 
Seats reserved for SC cannot be divided among them on the basis that some of 
them are more backward.’ 


Eng spvencmentt to 7.51 In Indra Sawhney” the Supreme Court 
ify Mandal Case. had stated that reservation in promotion is not 


57. E.V. Chinnaiah v. State of A.P. (2005) 1 S.C.C. 394, 
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permitted. In order to overcome this ruling a new clause (4A) was inserted in 
Art. 16. Clause (4A) reads as under 
Nothing in this article shall prevent the State from making any provision for 
reservation in matters of promotion ... in favour of the Scheduled Castes and 


the Scheduled Tribes which, in the opinion of the State, are not adequately 
represented in the services under the State. 


The effects of this amendment are,— 


(a) Reservation in promotion in government jobs can be made in favour 
of Scheduled Castes and Scheduled Tribes. 

(b) The State may provide for reservation i.e. the extent and nature of 
reservation is a matter for the State to decide. 

(c) The State must form an opinion, before making reservation, that such 
caste or tribe is not adequately represented. 


Reservation in promotion was regarded by the Supreme Court as an evil 
because employees in the same category and seniority are superseded by colleagues 
whose sole claim to merit is their caste. It leads to bitterness and dissatisfaction. 
Political, and not national, considerations have driven the Government to take this 
measure. 

The 81st Amendment” inserted clause (4B) to nullify the rule declared by 
the court in the Mandal Case™ that the ceiling of 50% on reservation shall apply 
to backlog vacancies for the reserve categories which could not be filled in any 
previous year for any reason. The new clause provides that such unfilled vacancies 
would not be combined with the vacancies of the year in which they are being 
filled up to determine the ceiling of 50% on total number of vacancies in that year. 

The result of this amendment is that carry forward vacancies shall always 
remain separate from the vacancies falling in a particular year. They are not to be 
clubbed for finding out whether the quota of 50% has been exceeded. 

The Constitution (85th Amendment) Act, 2001 inserted a few words in 
clause (4A) of Art. 16 to nullify the effect of the Supreme Court decision in Virpal 
Singh Chauhan® and Ajit Singh’! The Supreme Court had held that on promotion 
the government servants belonging to Scheduled Castes and Scheduled Tribes will 
not have the benefit of consequential seniority. By the 85th Amendment it has 
been ensured that such government servants will be entitled to consequential 
seniority on being promoted. This amendment has been given retrospective effect 
from 17th June 1995. 

This is another instance of national interest and efficiency in administration 
being sacrificed to gain transitory political support. Our politicians are incapable 
of taking a decision in the interest of unity and integrity of the nation. They opt 
for a decision which is likely to divide the nation if it is beneficial to them at 
present. 


4 7.52 The majority judgement in the Mandal 
SAS ALE (Cor case has been criticised by many persons including 


58. The Constitution (77th Amendment) Act, 1995. 

59. The Constitution (81st Amendment) Act, 2000. 

60. Union of India v. Virpal Singh Chauhan (1995) 6 S.C.C. 684. 

61. Ajit Singh Juneja v. State of Punjab, AIR 1996 S.C. 1189; (1996) 2 S.C.C. 715. 
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the eminent lawyer N.A. Palkhivala.° He supports the view of the minority 
(Thommen, Kuldip Singh and Sahai J.) as stating the correct law. The minority 
proceeded on the footing that casteism is anathema to the Constitution and caste 
can never be the basis of reservation. The Government had not accepted the Report 
of the Backward Class Commission headed by Kaka Kalelkar because it was not 
prepared to list the castes as backward. The majority struck down provision for 
additional reservation of 10% for other economically backward communities. It 
held that caste backwardness is relevant while holding that economic backwardness 
is not. The decision allows the State to prescribe reservations for the majority of 
the population. It has no parallel in the world. All our social reformers Swami 
Dayanand, Swami Vivekanand, Narayan Guru, Mahatma Gandhi, Dr. Hedgewar 
and Dr, Ambedkar regarded caste as the bane of and curse on society. In earlier 
judgements the Supreme Court had refused to treat caste as class. By this decision 
caste has been revitalised and the nation has been cleaved into two—forward and 
backward. This is against the call of the Preamble—unity and integrity and 
opposed to the basic structure of the Constitution. 


7.53 The States have not accepted the Mandal judgement and there have 
been numerous attempts to nullify the restraints 
imposed by the Court (apart fromthe 3 Constitution 
Amendments described above). Tamil Nadu enacted the Tamil Nadu Reservations 
etc. Act, 1994 authorising it to make reservations up to 69%. By the Constitution 
(76th Amendment) Act this Act was placed in the 9th Schedule to protect it from 
attack. Following Tamil Nadu, Karnataka sought to introduce a Bill to provide 
80% reservations. It was later deferred, 

The Creamy layer rule excluding the affluent and well placed members of 
a caste was made ineffective by several States. In Ashok Kumar® the Supreme 
Court quashed the economic criteria laid down by Bihar and U.P. Kerala followed 
the footsteps of Bihar and created a farcical criteria which would circumvent the 
requirement of excluding the creamy layer, The Court was forced to observe that 
the discriminatory law made by Kerala was in Virtual defiance of the Rule of law 
and an indefensible breach of equality principle which is the basic structure of the 
Constitution. The Court stated that non-exclusion of creamy layer or inclusion of 
forward castes in the list of backward classes is totally illegal. It warned that the 
illegality attacking the root of the Constitution cannot be allowed to be perpetuated 
even by a Constitutional Amendment. 

Thus within a decade of allowing caste-based reservation the Supreme 
Court is finding that it has left the door open for a flood of constitutional 
violations of the guarantee of equality, 


Subversion of Mandal Rule. 


7.54 In pursuance of the directions of the Supreme Court in Mandal Case 
NatianGcumesrh and m Parliament enacted the National Commission 
Ram Nandan Committee. or Backward Classes Act, 1993. Its function is to 

examine requests for inclusion of any class of citizens 
as a backward class and hear complaints of over-inclusion and under-inclusion of 
any backward class. 


62, The Times of India dated 25 and 26 Nov. 1992. 
63, Ashok Kumar Thakur v. State of Bihar (1995) 5 S.C.C. 403. 
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‘The Union government also appointed a committee under the chairmanship 
of Justice Ram Nandan to identify the creamy layer. The Committee submitted its 
report in 1993. The report was accepted by the government. 


7.55 The Supreme Court has clearly expressed the view” that reservations 

ines. a are subversion of fraternity, unity and integrity and 

nesevaiog in pis also of dignity of the individual. A reservation in 

favour of one is an infringement of the right of others. 

Reservation at the primary or basic levels of education in medical sciences is 
permissible. But beyond them protection needs to be withdrawn. 


7.56 Giving employment to the residents of a particular district on 
preferential basis is violative of Art. 16. Similarly 
addition of bonus marks to the applicants of the rural 
areas of a district (preferring them over candidates 
living in nearby towns) would amount to discrimination which falls foul of 
Arts. 14 and 16.°7 


Geographical 
classification. 


7.57 A Union Territory or State may extend the benefit of reservation to 
Pie s SC/ST from outside the Union Territory or State. No 
ether reservation . n al 6 68 
benefit may be extended legal infirmity can be ascribed to HE a policy. 
to SC/ST from outside the But in S. Pushpa v. Sivachanugavelu”’ the matter 
State. has been referred to a larger bench. 


7.58 Articles 17 and 18 deal with particular aspects of equality. Article 17 
abolishes untouchability. Untouchability refers to 
the historical practice prevailing among Hindus of 
regarding certain communities or castes whose physical touch pollutes others. 
Such castes which were called untouchables were not to draw water from the same 
wells, or use the pond or tank which is being used by the higher castes. They were 
not allowed to enter some temples and suffered many other disabilities. It was a 
blemish on the Hindu society. Swami Dayanand, Mahatma Phule, Veer Savarkar, 
Mahatma Gandhi and many other reformers including Dr. Ambedkar were opposed 
to this degrading inhuman practice. The Constitution (Art. 17) declares: 

‘Untouchability’ is abolished and its practice in any form is forbidden, The 

enforcement of any disability arising out of ‘untouchability’ shall be an 

offence punishable in accordance with law. 

Thus Art. 17 abolishes untouchability and prohibits its practice in any 
form. Inclusion of this provision in the Constitution shows the importance attached 
by the Constituent Assembly towards eradication of this evil. This right is directed 
against private persons. The nature of untouchability is such that it is not possible 
to conceive where the State may practice untouchability. 

Article 35 read with Art. 17 confers on the Parliament power to make laws 


Article 17—Untouchability. 
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prescribing punishment for practicing untouchability. The Parliament enacted the 
Untouchability (Offences) Act, 1955. In 1976 it was made more stringent and was 
renamed The Protection of Civil Rights Act, 1955. The Act prescribes punishment 
for: 

(1) preventing any person from entering any place of public worship or 
from worshipping in such place 

(2) insulting a member of Scheduled Caste on the ground of untouchability 

(3) preaching untouchability directly or indirectly 

(4) justifying untouchability on historical, philosophical, religious or other 
grounds 

(5) denying access to any shop, restaurant, hotel or place of public 
entertainment 

(6) refusing admission to a hospital 

(7) refusing to sell goods or render services. 


In the Asiad case” the Supreme Court has held that the right given by 
Art. 17 can be enforced against private individuals and it is the duty of the State 
to ensure that this right is not infringed. 

Article 17 has in a large measure succeeded in its objective—to liberate the 
society from a traditional practice which treated certain sections of the Hindu 
‘society as subhumans. It leads to an egalitarian society. 

In a way Art. 15(2) also supports the abolition of untouchability by 
prohibiting access to shops efc. on grounds only of caste. 


7.59 Being a Republic there is no place for titles in our society. England 
is a monarchy where we find Marquis, Barons, Lords 
and Knights etc. Prior to Independence we also had 
His Highness, Raja, Dewan Bahadur, Rai Bahadur and similar titles some of which 
were hereditary. Article 18 prohibits conferment of all titles except military or 
academic distinctions (e.g. PVC, MVC or Ph.D., D.Sc. etc.). A citizen cannot accept 
any title from a foreign State. 

In 1954 the Government of India introduced awards consisting of a medal 
and a citation. They are of four classes Bharat Ratna, Padma Vibhushana, Padma 
Bhushan and Padma Shri. 

Bharat Ratna is awarded for exceptional services towards the advancement 
of Art, Literature and Science and in recognition of public service of the highest 
order. The Padma awards are conferred for distinguished public service in any 
field, including service rendered by Government servants in order of the degree 
of the merit of their service. 

a Some persons were opposed to these awards because they tend to make 
distinctions according to rank. It was also being used as a title. When a book 
(Common Law in India) authored by the first attorney-general Shri M.C: Setalwad 
was published Padma Vibhushan was appended as a title to his name. Morarji Bhai 
during his prime ministership 1977-79 discontinued these decorations. 

mine validity of these awards was disputed in Balaji Raghavan v. Union of 
India. The Supreme Court held that what are prohibited by Art. 18 are hereditary 
titles of nobility and use of titles as prefixes or suffixes to the names of the holders. 


Article 18-Titles. 


70. P.U.D.R. v. Union of India, ALR. 1982 S.C. 1473 
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Bharat Ratna and Padma awards which are not to be used as prefixes or suffixes 
to the names of awardees do not amount to titles and are not violative of Art. 18. 
The Court observed that there has been non application of mind by successive 
governments in granting these awards. Political or narrow group interests are being 
rewarded by those in office for the time being. The Court directed the government 
to formulate clear guidelines for the awards and appoint a high level committee 
to consider the matter. 


Right to Freedom 


7.60 The group of Articles from 19 to 22 come under the heading Right 
to Freedom, 

Of these Art. 19 mentions six freedoms. Originally there were 7. Clause 
(f)—Right to acquire, hold and dispose of property—was abolished by the 44th 
Amendment Act, 1978 with effect from 19-6-1979. 


7.61 The six fundamental freedoms enume- 
rated by Art. 19 are the right to,— 


(a) freedom of speech and expression 

(b) assemble peaceably and without arms 

(c) form associations or unions 

(d) move freely throughout the territory of India 

(e) reside and settle in any part of the territory of India; and 

(f) *** 

(g) to practice any profession or to carry on any occupation, trade or 
business. 


Article 19. 


7.62. Article 19 consists of two parts. The first part is Clause (1) which 
T contains declaration of rights. The second part— 
Woe Clauses (2) to (6)—consists of the limitations that 


may be imposed on the rights. The limitation clauses are related to particular 
rights. They are given below in a tabular form: 


Clause Right Limitation in 
19(1)(a) Freedom of Speech 19(2) 
19(1)(b) Freedom of Assembly 19(3) 
19(1)(c) Freedom of Association 19(4) 
19(1)(d) & (e) Freedom of movement and 19(5) 

to reside in any part of India 
19(1)(g) Freedom of profession, trade and 19(6) 
occupation 


7.63 The object of Art. 19 is to provide protection to the citizens from 
` va State action. The action may be legislative or 
Protection to cacans aN executive. This article affords no protection from 


invasion of a right by a private person unless the private action is supported by 
the State. The rights given by Art. 19 are bestowed on citizens alone and is not 
available to other persons. A foreigner, a company, a municipal committee, a deity 


cannot seek to enforce these rights. A corporation not being a citizen cannot claim 
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any of the rights included in Art. 19 even though all its shareholders may be 
citizens.” A company cannot assert a right under Art. 19 but any of its shareholders 
can claim the rights guaranteed by Art. 19. A shareholder does not lose his right 
by forming a company.’ 


7.64 The liberty of the individual to do as he pleases even in innocent 
matters is not absolute. Absolute rights have no 
existence in the modern State. In U.S. the Constitution 
guarantees the rights in unqualified terms in the first ten amendments. But the 
necessity to put restraint on them has compelled the U.S. Supreme Court to invent 
the doctrine of police power. Tt has been described as the governmental power of 
self-protection and permits reasonable regulation of rights and property in particulars 
essential to the preservation of the community from injury.’* Thus under police 
powers the State can restrict the use of loudspeakers, speed on highways, sale of 
polluted food and compel people to take fire prevention measures etc. 


Police Powers. 


7.65 Our Constitution recognises that liberty has to be limited in order 
to be effectively exercised. Dr. Ambedkar in his speech 
Nenu Tor Ropdotiong, in the Constituent Assembly emphasised the need for 


the restrictions he said: 


s (Dnstead of formulating fundamental rights in absolute terms and depending 
upon our Supreme Court to come to the rescue of Parliament by inventing 
the doctrine of police power, it (the Constitution) permits the State directly 
to impose limitations upon the fundamental rights. 


7.66 Article 29 of the Universal Declaration of Human Rights balances 

M rights with duties to the community and permits 

ibis ah g restriction of rights for the purpose of securing due 

recognition and respect for the rights and freedoms of 

others and of meeting the just requirements of morality, public order and general 
welfare in a democratic society. 


7.67 The limitations enumerated in Art, 19(2) to (6) are intended to be 
Pi ASE exhaustive. They are the only grounds available to 
exhaustiva. the State to control a freedom given in the Article. A 

restriction can be justified on the ground related to 
it. A restriction on Freedom of Press can be held valid only on the grounds 
contained in Cl. (2) and not under any other clause. The courts always construe 
the restrictions strictly. They lean in favour of the rights and against the controls. 
Because the limitations are considered exhaustive the State had to amend 


Arts. 19(2) and (6) to increase and modify them to permit it to impose restrictions 
on new grounds. 


7.68 Articles 19(2) to (6) enumerate the grounds on which the rights 
Reasonanie: Recor given in Art. 19(1) may be curtailed. The restrictions 
: strike a balance between the freedom of the individual 
and his duties to the community. The society exercises control through law. The 
i pe ee ne a 
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validity of the law is to be judged by the test of direct and inevitable impact and 
not by possible, indirect or remote effects, 

From Cls. (2) to (6), all the clauses use the expression reasonable restrictions, 
It means that the restriction must neither be arbitrary nor excessive. It must not 
travel beyond the permitted boundary. It must have a reasonable relation to the 
object which the legislation seeks to achieve. 

Some examples of reasonable restrictions are given below: 
aa 1. Prohibition of advertisements by a person claiming to cure a disease by 

agic. 

2. Precensorship of films. 

3. Temporary orders prohibiting meetings or processions under s. 144 of 
Criminal Procedure Code. 

4. Requirement of possessing a passport for entry into India. 


There is no exact standard of reasonableness. Each case is to be judged on 
its merit. The standard varies with the nature of right infringed, the purpose of the 
limitations, the evil sought to be remedied, the prevalent conditions, the extent 
of imposition erc. The restriction must be reasonable from the substantive as well 
as procedural stand point. Prohibiting all civil servants from forming an association 
would be a restriction that is unreasonable from substantive standpoint. Allowing 
civil servants to form an association only if permitted by the government is bad 
from procedural viewpoint. A restriction for the purpose of securing the objects 
indicated in any of the Directive Principles of State Policy is generally regarded 
as reasonable. For example, a Jaw imposing restriction on the sale, possession and 
consumption of liquor is valid in view of Art. 47. Prohibition of slaughter of cows 
and calves is justified with reference to Art. 48. 

Procedural reasonableness generally requires following rules of natural 
justice e.g. opportunity to be heard, absence of bias erc. 


7.69 Total prohibition in some cases would be prima facie unconstitutional 
e.g. total prohibition upon the freedom of speech and 
expression or forbidding all persons from working 
as brokers in the sale and purchase of immoveable property. In case of dangerous 
or noxious trades or harmful goods or immoral or illegal occupations the restriction 
may extend to complete prohibition. Examples are, trading in liquors,” cultivation 
of narcotic drugs, trafficking in women, gambling, occupation of a tout, But where 
a restriction in its expanse becomes total prohibition the court has to exercise 
special care to see that the test of reasonableness is justified. 


Validity of Total Prohibition. 


7.70 By permitting reasonable restriction the Constitution attempts to 
reconcile the individual interest with public welfare. 

asa hears supledt But the contents of the expression reasonable are in 
i its nature debatable. The power to determine as to 

what constitutes reasonable in a particular case is given to the courts. In every case 
where a person is aggrieved by a law and challenges it before a court on the ground 
that it imposes an unreasonable restriction the court must determine the 
reasonableness of the restriction. The court ultimately decides whether a limitation 
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is reasonable or not. If the court finds a restriction to be unreasonable it will 
declare the law or order containing it to be unconstitutional and void. Thus the 
reasonableness of a restriction is subject to judicial review. 


7.71. Freedom of speech and expression is the base minimum for the 

existence of democracy. When on the new year day 

Freedo of Speech and of 1941 President F.D. Roosevelt made his historic 

broadcast in the midst of the Second World War he 

listed out four objectives for attainment by mankind.”° They were—Freedom of 

speech, Freedom to worship, Freedom from want and Freedom from fear. Justice 
Oliver Wendell Homes of the U.S. Supreme Court had observed:”” 

The best test of truth is the power of thought to get itself accepted in the 

competition in the market. 

Freedom of speech is regarded as the matrix, the indispensable condition, 
of nearly every other freedom. 

Justice Patanjali Shastri has stated:”* 

Freedom of Speech and of Press lay at the foundation of all democratic 

organisations, for without free political discussion no public education ... is 

possible. 

This freedom means the right to express one’s convictions and opinions 
freely, by word of mouth, writing, printing, picture, or electronic media, or in any 
other manner (addressed to the eyes or the ears). It is the liberty to propogate one’s 
view. Freedom of speech includes the freedom of not speaking and keeping silent. 
It includes the right to propogate or publish the views of other people. The right 
is very jealously guarded by the Supreme Court.” The expression freedom of Press 
has not been used in Art. 19 but it is comprehended within Art. 19(1)(a). The Press 
has the same rights as those of an individual. It cannot claim better rights. 
Clause (2) of Art. 19 permits the State to put reasonable restrictions on the exercise 
of this freedom on the grounds of,— 


(a) Sovereignty and integrity of India 
(b) Security of the State 

(c) Friendly relations with foreign states 
(d) Public Order 

(e) Decency or morality 

(f) Contempt of court 

(g) Defamation 

(h) Incitement to an offence 


7.72 Instances of reasonable restrictions are: 


Instances of reasonable (i) restrictions on the use of loud speakers 
restrictions. likely to cause nuisance and harm public health. 
Gi) law which prohibits obscenity. 
Gii) causing contempt of court by interfering with the course of justice- 
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(iv) instigating persons to commit serious offences like murder. 
(v) Censorship of films. 
(vi) Application of labour laws and factories Act to the Press. 


7.73 Instances of unreasonable restrictions are: 


ppb i o unreasonable (i) Punishing sedition or merely creating 
disaffection or bad feelings towards the government. 
(ii) Punishing criticism or vulgar abuse of a minister. 
(iii) Prohibiting peaceful demonstrations. 
(iv) Not permitting a prisoner to publish a book authored by him. 
(v) To require a newspaper to reduce its space for advertisements. 
(vi) To impose a tax on the press calculated to limit its circulation. 
(vii) Precensorship of or any form of previous restraint on the newspapers 
(except in emergent circumstances to prevent a breach of peace for a limited 
period). 
(viii) Telephone tapping unless it falls within the grounds given in Art. 19(2). 


7.74 The right has been expanded by the Supreme Court to cover some 
Expansion Frea er new emerging areas. In the Cricket Association Case” 
Speech. the Court has held that the Government has no 

monopoly on electronic media. Freedom of speech 
includes the right to communicate effectively and to persons in India and abroad. 
Air waves are public property and they must be used for public good. They are 
subject to certain limitations. To control and regulate air waves the government 
must establish an independent autonomous authority. 

In another landmark judgement*! the Supreme Court has held that 
commercial speech (advertisements efc.) is a part of Freedom of speech and 
expression. Advertisement is dissemination of information regarding a product or 
service. In a democratic economy free flow of commercial information is 
indispensable. 

Viewing the Bundhs from a common man’s point of view the Supreme 
Court has given protection to the silent suffering majority by holding thatë? 
calling for and holding of Bundh by a political party or organisation is 
unconstitutional and violates the freedom guaranteed by Art. 19(1)(a) besides 
causing national loss. No party or organisation is entitled to paralyse the industry 
or commerce. This applies to strikes and Hartals also.” 

In a democratic form of government voter's have a right to know antecedents 
of candidates for election to Parliament or State legislature.** 

Flying the National Flag is a symbol of free expression and therefore 
protected. Right to fly the Tricolour is a fundamental right covered by 


Art. 19(1)(a).®° 
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7.75 Article 19(1)(b) is the repository of the Right to Assemble. Meetings 

are the most common form of coming together. It also 

Menace RCP lI includes the right to hold demonstrations and take 

out processions. In order to claim this right the assembly must be (a) peaceful and 

(b) unarmed. The right is subject to reasonable restrictions in the interest of (i) the 

sovereignty and integrity of India and (ii) public order. This article does not afford 
protection to a violent or riotous assembly or to one which bears arms. 

The right to hold public meetings and take out procession follows from the 
right of assembly. It does not imply that a citizen may hold meeting anywhere on 
anybody’s property. The government has a right to control the time and place of 
a meeting. The right to take out procession on a public street is subject to the order 
of the authority regulating traffic. This applies to all processions whether religious 
or non-religious. 

Section 144 of the Code of Criminal Procedure, 1973 has been held*® to 
be valid because it authorises the making of temporary orders for the prohibition 
of meetings or processions to preyent an imminent breach of peace. A rule which 
prohibited a government servant from taking part in any demonstration with regard 
to any matter pertaining to his conditions of service was held?” to be violative of 
Art, 19(2), 


7.76 The right of citizens to take out processions flows from Art. 19(1)(b). 

There is no difference between religious processions 

lea Out and others. The right is not effected by playing music 

in the procession. A procession is a mobile assembly. 

A meeting is stationary. Religious processions may be further protected by Art. 25. 

Anybody who resists the exercise of a fundamental right is a wrong doer. It is the 
duty of the State to suppress such wrongdoers.** 


7.77 Article 19(1)(c) confers on the citizens the right to form associations 
or unions. It include the right to start an association 
and to continue it. It covers the negative right of 
refusing to be a member and keeping away from a union. The right to form 
companies, societies, partnerships, trade unions, clubs etc. is conferred by this 
article. 


Freedom of Association. 


This right may be limited, as provided in Art. 19(4), by imposing reasonable 
restrictions in the interests of (a) sovereignty and integrity of India (b) public order 
and (c) morality. 

An Act which alters the composition of a society introducing new members 
was declared unconstitutional as violative of Art, 19(1)(c). The government cannot 
compel a citizen to withdraw from the membership of a union. 

An association that claims the benefit of the right of association must be 
such whose object is lawful. 

Under the Criminal Law Amendment Act, 1908 (as amended in Madras) it 
was left to the Government to determine in a subjective manner whether an 
association constituted danger to public peace. The grounds of forming the opinion 
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could not be tested in a judicial inquiry. The Court held’ that this provision 
imposed a restriction on the exercise of the right and declared it void. 

A cooperative society may restrict its membership to a particular religion, 
community, belief or trade etc, A citizen has no fundamental right to become its 
member.” 


7.78 Fundamental rights may be curtailed in their application to the 

Armed Forces and other services mentioned in 

pian aroos ena De Art. 33. Certain civil employees working as cooks, 

chowkidars, mechanics, tailors etc. attached to defence 

establishments claimed the right to form associations as they were non-combatants. 

The Supreme Court rejected their contention and held?! that they are members of 

the defence services within the meaning of Art. 33. Consequently their right can 
be curtailed. 

The right to form an association cannot be construed to mean that it 
extends to obtaining recognition of the association or continuation of recognition. 
Recognition of association is not a fundamental right. 

A rule framed by the government required its servants not to join an 
association which was not recognised by it and to withdraw from an association 
which was derecognised. The rule was struck down” as unreasonable restriction 
because it made the right dependant on recognition of the association by the 
government. It rendered the right illusory and ineffective. 


7.79 Even a liberal interpretation of Art. 19(1)(c) does not lead to the 

4 4 conclusion that the trade unions have a right to 

oe Strike, Hartel eng strike.” The Supreme Court has clearly stated that 

s no person has the right to destroy another's property 

in the guise of bandh or hartal or strike or to cause inconvenience to others or 
create a risk to life, liberty or property of any citizen or to public property." 


7.80 A right to form association does not include in it a right to form an 
Right to form ‘association association for achieving a ee object or for 
to run on institution. running a particular institution. 


7.81 The freedom of movement has three aspects— 
(a) The right to move inside the country 
(b) The right to move out of the country 
(c) The right to come back to the country. 
It is the first aspect which is covered by Art. 19(1)(d). The second has been 
protected by Art. 21. ? A 
The right includes the right to move from any place to any place in India 
whether in the same State or in a different one. 


Freedom of Movement. 
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Limitations on this right must be within the parameters of Cl. (5). This 
clause allows the State to restrict the right on two grounds: 


(a) in the interests of general public. 
(b) for the protection of the interest of any Scheduled Tribe. 


An order by the District Magistrate or a Police Commissioner to a person 
to remove himself from a district for a period of 3 months would be valid because 
the duration of the order is reasonable.”> But not so if the duration is indefinite 
or permanent. A watch by the police on the movement of a suspect does not 
infringe the right.°° The right of movement of the prostitutes may be restricted.” 
Restrictions on the movement in a tribal area is within the permissible limits. The 
requirement that all persons who ride a two wheeler must wear a helmet is an 
instance of a restriction in the interest of the general public.”* 


7.82 Article 19(1)(e) guarantees the right to reside and settle in any part 
of India. To some extent this right and the freedom 
of movement are overlapping. The object of both is 
to remove barriers within India. They may be regarded as complementary. 

This freedom can be subjected to the same restrictions as the freedom of 
movement because the grounds of restrictions are contained in Art. 19(5) for both 
the freedoms. 

An Act which empowers the State Government to issue an order requiring 
a person to reside and remain in the specified place or an order directing a person 
to leave a place and go to another place imposes unreasonable restrictions.” 


Freedom of Residence. 


7.83 Article 19(1)(f) has been omitted by the 44th Amendment Act, 1978. 
In the result the citizen has no fundamental right to 
acquire, hold and dispose of property. By the same 
amendment Art. 300A has been inserted which safeguards that a person can be 
deprived of his property only by a law made by the legislature and not by an 
executive fiat. 


Freedom of Property. 


7.84 This right is guaranteed by Art. 19(1)(g). It uses four expressions 
which have similar connotations—not identical. The 
expressions are profession, occupation, trade and 
business. The object is to make the right compre- 
hensive and wide. It covers all the avenues and methods by which a person earns 
his livelihood. 

The right to carry on a business includes the right not to enter a business 
and the right to close the business. The first negative right is absolute but second 
may be subjected to restrictions in the interest of public e.g. requirement to pay 
Compensation to workers. Section 25-0 of the Industrial Disputes Act requiring 
the employer to obtain permission of the State government before closure is not 
unreasonable, But refusal to give permission even where the employer is not able 


Freedom of Profession, 
Occupation etc. 
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to pay minimum wages is not a reasonable restriction.!® Closure of an establishment 
does not deprive the employees of their right to carry on an occupation. They are 
free to pursue any other occupation. 

This freedom is subject to reasonable restrictions that may be imposed on 
the grounds specified in Cl. (6). The grounds are, — 


(a) interest of the general public 
(b) prescribing professional or technical qualifications 
(c) creating partial or complete monopoly favouring the State. 


7.85 The State may direct mechanical fish trawlers not to catch fish for 
44 days in the specified season. The object being to 
conserve fish and protect traditional fisherman, the 
restriction is in the interest of the public.'°' A govern- 
ment rule which prohibits private practice by doctors engaged in teaching in a 
government run medical college does not violate the freedom. Those who take up 
government service consent to abide by the rules of service.” 

The hawkers have a right to carry on trade on the pavements but the State 
may regulate the places where and the time when they may be permitted to 
do so.” 

The right does not include the freedom to carry on a profession or trade 
which is immoral or injurious to health, safety and welfare of the people. Such 
things are called res extra commercium (things in which there is no commerce), ! 
No one has a right to live on the earnings of a prostitute. The state can prohibit 
manufacture and sale of liquor or harmful drugs. There is no fundamental right to 
trade in liquor. It may forbid the manufacture of explosives. It may stop manufacture 
of asbestos because it imperils the health of the workers. Lotteries amount to 
gambling. It requires no skill and the winning is dependant entirely on chance. 
A ban on sale of lotteries is within the ambit of Art. 19(6).!” 

Total prohibition of manufacture of Bidis during the agriculture season was 
held violative of the freedom. It prohibits those persons who have no connection 
with agriculture from engaging in bidi making and earning their livelihood." 

A temporary law. controlling the supply and distribution of an essential 
commodity is constitutionally valid. Imposition of conditions for membership of 
a stock exchange is permissible. 


Reasonable Restrictions 
on the right to profession. 


7.86 The State can provide the basic qualification for the teachers. 

3 But selection and appointment of teachers is the 
E mo right of the educational institution.” 

In T.M.A. Pai’ providing education has been recognised as an occupation. 
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7.87 Complete prohibition of sale of eggs within the limits of Rishikesh 
Basin (a holy city on the banks of Ganga river) is not an 
Sale of eggs in Rishikesh. inreasonablesssainchinn® 109 


ey 7.88 Article 20 has three clauses. Each of 
pias In: eepectagt these clauses gives protection in respect of conviction 
for offences. 

Clause (1) spells out the prohibition against retrospective penal laws. A 
legislature has the authority to make laws. Such laws may be given effect from a 
date anterior to its making. An Act which operates to cover past transactions is 
called retroactive or retrospective. Even tax laws may be retrospective. But 
Art. 20(1) lays down two limitations on the legislature. 


7.89 (a) Prohibition against enacting ex post facto penal law. In other 
words if an act or omission was innocent when done 
Rerosnectine, panel law, the legislature cannot make a law which declares 
such act or omission a crime. The legislature cannot make law which provides for 
punishment of acts or omissions which were committed prior to the date when the 
Act came into force. If bringing gold into India was never an offence and a law 
is made in 1970 making import of gold into India an offence and applying the 
law from 1960 onwards then such law is a retrospective criminal law not permitted 
by the Constitution. In short a new law cannot punish an old act. An act which 
is not an offence on the date of its commission cannot be made an offence on a 
subsequent date. 

(b) A law cannot aggravate the crime. A law cannot change the punishment 
and make it greater aud apply it to previous offences. The new punishment (if 
greater) may be applied only from a future date. A commits an offence in 1970. 
The offence is punishable with imprisonment for 3 years. In 1972 the legislature 
amends the law and increases the punishment to 7 years. The revised punishment 
cannot be inflicted on A because the offence was committed before the date of the 
passing of the Act. Article 20(1) does not permit retrospective application of 
increased penalty.!!° 

The prohibition does not apply to changes in procedural laws. A person 
does not have the fundamental right to be tried by a particular procedure. The 
accused may take the benefit of reduction in punishment. 


7.90 Article 20(1) not only prohibits the legislature from enacting ex post 
facto laws depriving a person of the protection given 
by this article but it also lays down that no person 
shall be convicted of an offence. This indicates that 
the courts too are forbidden to pronounce conviction on the basis of a law 
violating the two protections set out in Art. 20(1). 

j There is no limitation on retrospective operation of civil laws including 
tax laws. 


Prohibition against 
conviction. 


7.91 Article 20(2) states No person shall be 


Double Jeopardy. 
RASY, prosecuted and punished for the same offence more 
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than once. This embodies the common law maxim nemo debit vis vexari—no man 
shall be put twice in peril for the same offence. The U.S. Constitution contains this 
provision—no person shall be twice put in jeopardy of life or limb. This is 
commonly called double jeopardy. Double jeopardy has two aspects (a) autrefois 
convict and (b) autrefois acquit, The plea of autrefois convict avers that the 
defendant has been previously convicted in respect of the same offence and 
autrefois acquit is the plea that the accused has been acquitted on a charge for 
the same offence for which he is being prosecuted. 

The Constitution protects a person from being prosecuted and convicted 
more than once for the same offence. In other words Art. 20(2) contains the 
principle of autrefois convict only and does not include autrefois acquit. It is 
narrower than the American doctrine of double jeopardy. Protection against autrefois 
acquit is to be found in S. 300(1) of the Code of Criminal Procedure, 1973. It is 
a statutory right—not a fundamental right. 


7.92 The words prosecuted and punished point out that the proceedings 
Adminietrative and: Degitt must be before a court or a judicial tribunal. A person 
mental Proceedings, who has been fined under the Customs Act can still 

be prosecuted under the Foreign Exchange Regulation 
Act because the customs authority is not a court. An inquiry and subsequent 
dismissal of a government servant is no bar to prosecution for an offence under 
the Prevention of Corruption Act. The inquiry is not prosecution in a court and 
disciplinary action is not a punishment given by a court.''! Similarly a person may 
be punished under the Army Act and dismissed under the relevant conduct Rules. 


7.93 The Constitution bars double punishment for the same offence. 
Conviction for one offence does not bar subsequent 
trial and conviction for another offence. If the same 
Act constitutes offences under different sections or Acts the Constitution does not 
bar separate trial and punishment. 


Same Offence. 


7.94 Res judicata means ‘the thing has already been decided’, The principle 

is embodied in S. 11 of the Code of Civil Procedure. 

ies dudtcate andlaus Res judicata rests on the principle that where an 
grSi issue of fact has been tried by a court on a former 
occasion the finding is final and binding on both the parties and cannot be raised 
again. The principle is ápplicable to both Civil and Criminal trials. Since the 
doctrine rests on the identity of issues at the two trials it is known as the doctrine 


of issue estoppel. 


7,95 Clause (3) of Art. 20 is an attempt to prevent torture of the accused 

by investigating agencies for the purpose of extracting 

Protection against; self- confession from him. In the 18th century in England 
inodminanga and even in the 20th century in communist Russia, 
Nazi Germany and many other countries torture was a legal procedure. The Universal 


Declaration of Human Rights proclaims 
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7.87 Complete prohibition of sale of eggs within the limits of Rishikesh 
Lied (a holy city on the banks of Ganga river) is not an 
Sale. cf'egge In. Rishikest. unreasonable restriction." 


a: 7.88 Article 20 has three clauses. Each of 
pas py roapactyg? these clauses gives protection in respect of conviction 
for offences. 

Clause (1) spells out the prohibition against retrospective penal laws. A 
legislature has the authority to make laws. Such laws may be given effect from a 
date anterior to its making. An Act which operates to cover past transactions is 
called retroactive or retrospective. Even tax laws may be retrospective. But 
Art. 20(1) lays down two limitations on the legislature. 


7.89 (a) Prohibition against enacting ex post facto penal law. In other 
words if an act or omission was innocent when done 
the legislature cannot make a law which declares 
such act or omission a crime. The legislature cannot make law which provides for 
punishment of acts or omissions which were committed prior to the date when the 
Act came into force. If bringing gold into India was never an offence and a law 
is made in 1970 making import of gold into India an offence and applying the 
law from 1960 onwards then such law is a retrospective criminal law not permitted 
by the Constitution. In short a new law cannot punish an old act. An act which 
is not an offence on the date of its commission cannot be made an offence on a 
subsequent date. 

(b) A law cannot aggravate the crime. A law cannot change the punishment 
and make it greater aud apply it to previous offences. The new punishment (if 
greater) may be applied only from a future date. A commits an offence in 1970, 
The offence is punishable with imprisonment for 3 years. In 1972 the legislature 
amends the law and increases the punishment to 7 years. The revised punishment 
cannot be inflicted on A because the offence was committed before the date of the 
passing of the Act. Article 20(1) does not permit retrospective application of 
increased penalty.!!° 

The prohibition does not apply to changes in procedural laws. A person 
does not have the fundamental right to be tried by a particular procedure. The 
accused may take the benefit of reduction in punishment. 


Retrospective penal law. 


7.90 Article 20(1) not only prohibits the legislature from enacting ex post 
Prohibition against facto laws depriving a person of the protection given 
conviction. by this article but it also lays down that no person 

shall be convicted of an offence. This indicates that 
the courts too are forbidden to pronounce conviction on the basis of a law 
violating the two protections set out in Art. 20(1). 
R: There is no limitation on Tetrospective operation of civil laws including 
x laws. 


7.91 Article 20(2) states No person shall be 
prosecuted and punished for the same offence more 


——— a is 
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Double Jeopardy. 
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than once. This embodies the common law maxim nemo debit vis vexari—no man 
shall be put twice in peril for the same offence. The U.S. Constitution contains this 
provision—no person shall be twice put in jeopardy of life or limb. This is 
commonly called double jeopardy. Double jeopardy has two aspects (a) autrefois 
convict and (b) autrefois acquit, The plea of autrefois convict avers that the 
defendant has been previously convicted in respect of the same offence and 
autrefois acquit is the plea that the accused has been acquitted on a charge for 
the same offence for which he is being prosecuted. 

The Constitution protects a person from being prosecuted and convicted 
more than once for the same offence. In other words Art. 20(2) contains the 
principle of autrefois convict only and does not include autrefois acquit. It is 
narrower than the American doctrine of double jeopardy. Protection against autrefois 
acquit is to be found in S. 300(1) of the Code of Criminal Procedure, 1973. It is 
a statutory right—not a fundamental right. 


7.92 The words prosecuted and punished point out that the proceedings 
Administrative and Depart must be before a court or a judicial tribunal. A person 
mental Proceedings, who has been fined under the Customs Act can still 

be prosecuted under the Foreign Exchange Regulation 
Act because the customs authority is not a court. An inquiry and subsequent 
dismissal of a government servant is no bar to prosecution for an offence under 
the Prevention of Corruption Act. The inquiry is not prosecution in a court and 
disciplinary action is not a punishment given by a court.!"! Similarly a person may 
be punished under the Army Act and dismissed under the relevant conduct Rules. 


7.93 The Constitution bars double punishment for the same offence. 
Conviction for one offence does not bar subsequent 
trial and conviction for another offence. If the same 
Act constitutes offences under different sections or Acts the Constitution does not 
bar separate trial and punishment. 


Same Offence. 


7.94 Res judicata means ‘the thing has already been decided’. The principle 

is embodied in S. 11 of the Code of Civil Procedure. 

ae yucipata andilasye Res judicata rests on the principle that where an 

ser issue of fact has been tried by a court on a former 

occasion the finding is final and binding on both the parties and cannot be raised 

again. The principle is applicable to both Civil and Criminal trials, Since the 

doctrine rests on the identity of issues at the two trials it is known as the doctrine 
of issue estoppel. 


7.95 Clause (3) of Art. 20 is an attempt to prevent torture of the accused 

by investigating agencies for the purpose of extracting 

Protection against self- confession from him. In the 18th century in England 

nace and even in the 20th century in communist Russia, 

Nazi Germany and many other countries torture was a legal procedure. The Universal 
Declaration of Human Rights proclaims 
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No one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment (Art. 5). 


This clause provides immunity, 


(a) to a person who is accused of an offence 

(b) against being compelled to be a witness 

(c) against himself. 

This immunity is available only to a person who is accused of an offence.!!” 
It can be claimed by natural persons as well as by corporations etc. The protection 
is confined to criminal proceedings before a court of law or a judicial tribunal. It 
does not extend to civil proceedings or such proceeding which are not of a 
criminal nature. e.g. under the Customs Act or the Foreign Exchange Regulation 
Act. In these proceedings a person cannot refuse to answer on the ground that it 
might incriminate him. 

Notice or pendency of contempt proceeding do not attract Art. 20(3).!"3 
The contemners are not accused of an offence. Contempt proceeding are not in the 
nature of criminal proceeding for an offence. 

The protection is against compulsion to be a witness. The expression 
covers oral evidence and written statements conveying the accused person's personal 
knowledge relating to the charge against him,''* But he may be compelled to 
produce a material object or to give specimen writing or signature or finger prints 
etc. If an accused voluntarily makes an incriminating statement it can be used 
against him. 


Right to Life and Personal Liberty 


7.96 Article 21 is one article which has been so transformed by the 
Supreme Court that it now encompasses all conceiv- 
able human rights within its ambit, On a plain reading 
it is a directive to the State to refrain from infringing the right to life or personal 
liberty of a person. The courts have taken a very liberal view and transformed 
the negative injunction to a positive mandate to do all things which will make 
life worth living. The change of attitude of the Supreme Court from Gopalan’ 
to Maneka Gandhi''® has led to many a victories for the common man. It has 
underlined the importance of the Directive Principles and had a restraining effect 
on the executive. The efforts of the Courts have won universal. praise. People now 
regard the courts as a friend whom they may approach for the enforcement of a 
right, But just before the Supreme Court covered itself in glory, in the dark days 
of the emergency when 9'7 High Courts had ruled in favour of the individual it 
gave a very disconcerting decision in the Habeas Corpus Case''® holding that 
during emergency the right to life was éxtinguished. It was a shocking verdict 


Enlargement of Art. 21. 
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which will remain a permanent indelible blot on the Court’s reputation. Seervai!!? 
has written: 
The majority judgement gave a free charter to every petty government servant 


to do his will against helpless people stripped by the Supreme Court of the 
protection of law. 


7.97 Article 21 states: 


No person shall be deprived of his life or personal 


Due Process of Law. d A A 
liberty except according to procedure established by law. 


The U.S. constitution employs the expression due process of law while our 
constitution uses procedure established by law. 

The U.S. courts have gradually adopted a liberal view and held that if a 
law is not just, fair or reasonable then the requirement of due process is not 
satisfied. Due process is not limited to procedural safeguards. So in the U.S. it 
protects the individual from the legislature as well as the executive. 

Pointing out the difference in the use of words our Supreme Court held in 
Gopalan''5 that the difference is deliberate and material. In effect Art. 21 only 
requires that there must be a valid law. The Court will not examine the content 
of the law and will not judge its fairness or reasonability. This view is supported 
by the history of the Article. In the draft Constitution the clause was as under: 


No person shall be deprived of his life or liberty without due process of law. 


After discussion the expression without due process of law was substituted 
by the expression except according to procedure established by law. 

This view was abandoned in Maneka.'!® New. grounds were thrown open 
for the right to flower and flourish. The court has taken upon itself the power to 
analyse the law and find whether the law depriving a person of his liberty prescribes 
a procedure which is reasonable, fair and just and not arbitrary and fanciful. Thus 
due process has been imported and established as a part of the Constitution. The 
change in the judicial attitude may be attributed to the experience gained during 
the emergency imposed in 1975. 

The word deprived does not mean total loss. Any restriction imposed on 
the liberty is a deprivation. The court may even act when there is an imminent 
threat. 


7.98 A law interfering with personal liberty must satisfy a triple test 
(i) it must prescribe a procedure (ii) the procedure 


must withstand the test prescribed in Art. 19 (iii) it 
4.120 


Triple test to determine 
whether a law interferes 
with Personal Liberty. must not infringe Art. | 


7.99 . Life is not mere animal existence or survival. It would include the 

: s right to live with human dignity and all those aspects 

bial) coon sa of life which go to make a man’s life meaningful, 
complete and worth living. 

The expression personal, liberty, covers a wide variety of rights which go 

to constitute the personal liberties of a man other than those which are already 
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included in Art. 19. The courts are inclined to give the widest amplitude to the 
expression, On account of the liberal interpretation Art. 21 has now come to be 
invoked almost as a residuary right, even to the extent which the founding fathers 
never dreamt of.'2! 
From the judgements of the Supreme Court the following are some of the 
rights that are to be read in Art. 21: 
1. Right not to be subjected to bonded labour 
2. Right to livelihood by means which are not illegal, immoral or opposed 
to public policy 
3. Right to decent environment 
4. Right to shelter 
5. Right to travel abroad 
6. Right to speedy trial 
7. Right to legal aid 
8. Right to privacy 
9. Right against solitary confined 
10. Right against bar fetters 
11. Right against handcuffing 
12. Right against delayed execution 
13. Right against custodial violence 
14. Right to education (not professional or special) 
15. Right to pure drinking water 
16. Right to good roads 
17. Right to reputation 
18. Freedom from noise pollution. 


instances’ of protection 7.100 Spreading the protection of Art. 21 
under Art. 21. the Supreme Court has issued directions in numerous 
cases favouring the individual. Some examples are— 


(1) Telephone tapping is an invasion of an individual’s right. It can be 
resorted in the interest of public safety and that too with procedural safeguards. 

(2) All medical practitioners, whether government or private are under an 
obligation to extend medical aid to the injured immediately. 

(3) Denial of medical aid by a government hospital to an injured person 
violates Art. 21. 

(4) The state as well as the industry (public and private sector) must take 
such action as will promote the health of the workmen. 

(5) An honest judgement debtor who is not able to pay his debts cannot 
be sent to jail. 

(6) Right to die or commit suicide is not included in Art. 21. Section 309 
of Indian Penal Code is valid and not violative of Art. 21. 

(7) It is the duty of the State to permit establishment of private law 
colleges and give them grants-in-aid. 

(8) Handcuffing should be resorted to only when there is a clear and 
present danger of escape. 

(9) Long delay in execution of death sentence may evoke the protection 
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of Art. 21. Death sentence would be commuted to life imprisonment. No fixed 
period has been declared. The Court will decide from case to case. 

(10) Art. 21 will provide protection of life and liberty to persons who are 
not citizens. 

(11) In suitable cases the court may grant compensation to the victim 
who has been deprived of his right e.g. victims of torture, custodial death, fake 
encounter. 

(12) Capital punishment is not violative of Arts. 14, 19 and 21. 

(13) Hanging as a mode of execution is fair and just and does not offend 
against Art. 21. 

(14) Sexual harassment of working women in the workplace is denial of 
Art, 21. 

(15) Defoulment of quality of water which makes it unpotable or creating 
noise pollution is violative of Art. 21, 


7101 In A.R. Antulay!?? a 5 judge bench of the Supreme Court had 
declared the right to speedy trial is covered by 
Art. 21. It laid down certain guide lines to determine 
whether the trial or proceeding had become inordinately delayed. Later in some 
cases smaller benches of 2 and 3 judges!” laid down the exact period after which 
an accused must be discharged or acquitted. The matter was reconsidered by a 
7 judge"? bench and it was decided that 

(a) the dictum in Antulay is correct and still holds good. 

(b) fixing the period of limitation cannot be done by judicial directive. 

(c) The guidelines laid down in Antulay are not exhaustive but only 
illustrative. Their applicability would depend on the facts of each case. The delay 
has to be decided by the courts having regard to the totality of circumstances. 

(d) The decision of smaller benches fixing a time-limit were overruled. 


Right to speedy trial. 


7.102 In the Habeas Corpus Case'"® it was held that Art. 21 was the sole 
repository of the right to life and personal liberty. 
When the right had been suspended during emergency 
by an order issued under Art. 359 the person deprived of his liberty has no locus 
standi to file a writ petition. After the emergency the Janata government amended 
the Constitution so that the traumatic experience may not be repeated. After the 
44th Amendment the enforcement of Art. 21 cannot be suspended by a Presidential 
Order. In other words even during the operation of an emergency the individual 
has the right to challenge any law or executive order on the ground of contravention 
of Art. 21. Thus the Habeas Corpus Case! is no more good law. 


44th Amendment. 


7.103 By the Constitution (86th Amendment) Act, 2002 a new fundamental 

i i right has been provided by inserting Art. 21A. It casts 
PIQUE toara a duty on the State to provide free and compulsory 
education to all children between the age of 6 to 14 years. To implement this right 


122. A.R. Antulay v. R.S. Nayak (1992) 1 S.C.C. 225. 

123. Raj Deo Sharma v. State of Bihar (1998) 7 S.C.C. 507; Raj Deo Sharma (II) v. 
State of Bihar (1999) 7 S.C.C. 604; Common Cause v. Union of India (1996) 4 S.C.C. 33. 

124. P. Ramchandra Rao v. State of Karnataka (2002) 4 $.C.C. 578. 


94 Introduction to the Constitution of India [7.106 


the State will enact appropriate laws. Education being a concurrent subject laws 
may be enacted either by the Union or the States. 

By the same Amendment (86th) Art. 45, a Directive Principle, relating 
free and compulsory education for children has been replaced. Now this new 
Article 45 directs the State to provide childhood care and education to children 
below the age of 6 years. 

The 86th Amendment has added one more Fundamental Duty to Art. 51A. 
Every parent or guardian has a duty to provide educational opportunities to his 
child or ward between the age of 6 to 14 years. 


7.104 Article 21 guarantees right to life and personal liberty. A law may 

f be enacted by a legislature depriving a person of 

Art 22— Protection against his right, Article 22 sets out certain limitations upon 

the powers of the legislature. If a law contravenes 

the conditions or limitations prescribed by Art. 22 the law would be a nullity. 
Article 22 is not a complete code. It has to be construed with Art. 21. 

Article 22 has two parts. The first part consists of Clauses (1) and (2) those 
Clauses apply to all arrests made under any law except under a law of preventive 
detention. 

The rights flowing from this Article in case of ordinary arrests are— 


1, Right to be informed of the ground of arrest 

2. Right to consult and be defended by a lawyer 

3. Right to be produced before a magistrate within 24 hours of his arrest 
(excluding the time of journey) 

4. Right not to be detained for more than 24 hours without the authority 
of a magistrate. 


Protection of Art. 22 when 7.105 The above rights are not available to 


not available. (a) an enemy alien and 


(b) a person detained under a law of preventive detention 


7.106 The second part of Art. 22 comprising of Clauses (4) and (5) 
provide safeguards to detenues under a law for 
preventive detention. It is noteworthy that these 
safeguards are available even to enemy aliens. Preventive detention is the detention 
of a person where the evidence against him is not sufficient for his conviction by 
a court but is sufficient to justify his detention for reasons of defence, foreign 
affairs, security of state, maintenance of public order etc. Punitive detention 
punishes a person for something done by him. Preventive detention prevents a 
person from doing something. Preventive detention is a precaution taken by the 
executive. Its justifi-cation is reasonable suspicion or probability. 

It would be instructive to note the observations of the judges of the 
Supreme Court in Gopalan’s Case.!!° 


Preventive Detention. 


Preventive detention laws are repugnant to democratic Constitutions 
(Mahajan J). 

(Preventive detention) is unknown in America. It was resorted to in 
England only during the war time but no country in the world that I am aware 
of has made this an integral part of their Constitution as has been done in 
India. This is undoubtedly unfortunate ... (Mukherjea J.). 
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Our Constitution considers that preventive detention is a necessity, but it 
must be subject to limitations to prevent misuse. Examples of laws providing for 
preventive detention are— 


1. Preventive Detention Act, 1950 (Repealed) 

2. Maintenance of Internal Security Act, 1971 (MISA) (Repealed) 

3. Conservation of Foreign Exchange and Prevention of Smuggling 
Activities Act, 1974 (COFEPOSA) 

4. National Security Act, 1980. 

5. Prevention of Terrorism Act, 2002. 


All such laws must conform to and contain the safeguards provided in 
Art. 22. 
The safeguards are— 


(1) If the detention is for more than 3 months the matter must be referred 
to an advisory board. The detention may be continued only where the advisory 
board considers that there are sufficient grounds for the detention. 

(2) Grounds of detention must be communicated to the detenue. 

(3) The detenue must be given an opportunity to make a representation 
against the order of detention. 


The 44th Amendment Act purports to reduce the period of detention 
without reference to the Advisory Board from 3 months to 2. But this provision 
of the 44th Amendment has not yet been brought into force. 


Right Against Exploitation 


7.107 Articles 23 and 24 constitute a group under the head Right against 
Exploitation. Exploitation is opposed to the dignity of the individual proclaimed 
in the Preamble and to the provisions of Art. 39(e) and (f). 

Article 23 prohibits traffic in human beings, begar and all other forms of 
forced labour. Selling a human being or pledging the 
services of a human being for a consideration, living 
on the earnings of a prostitute are examples of trafficking. Begar was a peculiar 
Indian system. The government or the local zamindar used to requisition persons 
to carry goods. Later they were forced to do any work. No remuneration was paid. 
Forcing a person to work against his will without payment is a form of exploitation 
of the weak. 

For punishing persons who violate this injunction the Parliament enacted, 
The Immoral Traffic (Prevention) Act, 1956 and The Bonded Labour System 
(Abolition) Act, 1976. 

This article forbids bonded labour. Bonded labour is a form of forced 
labour that is forbidden. In the Asiad case'*> the Supreme Court gave a wide 
meaning to the word force. Force is not mere physical or legal force but also force 
arising from the compulsion of economic circumstances. The person in want has 
no choice. He may be compelled to work for a wage less than the minimum. He 
may even agree to pay a part of his wages to a middleman. 

Even when the State undertakes famine relief work it cannot pay less than 
the minimum wage. If it does so it would be violative of Art. 23. When prisoners 


Art. 23-Begar. 


125. P.U.D.R. v. Union of India, AA.R. 1982 S.C. 1473. 
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sentenced to rigorous imprisonment are forced to work they must be paid reasonable 
wages. 

The Bonded Labour System (Abolition) Act, 1976 has brought freedom 
within the reach of many persons who were being forced to work, alongwith their 
family in some cases, by contractors. 

This Article perceives of situations in which the State may have to impose 
compulsory service for public purposes. Conscription for the defence of the 


country or assisting the police in trying circumstances would be permissible under 
Art. 23(2). 

The Supreme Court has held!?° that putting a prisoner to hard labour while 
undergoing a sentence of rigorous imprisonment awarded to him by a court cannot 
be equated to Begar. If the prisoner is not paid wages Art. 23 is not violated. But 
undertrials, persons sentenced to simple imprisonment and those detained under 
a preventive detention Act cannot be asked to do manual work. But such persons 
may be permitted to do any work of their choice. Prisoners should be paid 
equitable wages for work done by them. 


Art. 24 Employment of 7.108 Article 24 prohibits the employment 
Children. of children below the age of 14 years in any,— 
(a) factory 
(b) mine or 


(c) other hazardous employment. 


The Employment of Children Act, 1938, the Child Labour (Prohibition and 
Regulation) Act, 1986, the Factories Act, 1948, The Mines Act, 1953 and similar 
other Acts prohibit the employment of children below a certain age. 

In M.C. Mehta v. State of Tamil Nadu'’ the court gave directions that no 
child be employed in match industries in Sivkasi. It laid down exhaustive guidelines 
for the education of children and for setting up a Child Labour Rehabilitation 
Welfare Fund. Other industries in respect of which the directions were given are 
Diamond polishing, Precious stone polishing, Glass industry, Brass-ware industry, 
Carpet industry, Lock-making industry and Slate industry. 


Freedom of Religion 


7.109 The Preamble to the Constitution from its inception proclaimed 
that its purpose is to secure to all its citizens Liberty 
of thought, expression, belief, faith and worship. 
This read with Articles 25 to 28 guaranteed equality in the matters of faith and 
religion. The 42nd amendment tried to make it more explicit by adding the word 
secular!” in the Preamble. It has not altered the constitutional position and was 


Secular character. 


126. State of Gujarat v. Hon'ble High Court of Gujarat (1998) 7 S.C.C. 392. 

127. (1996) 6 S.C.C. 756. 

128. Secular has many shades of meanings. In the Constitution it is used in two different 
senses. In the Preamble it denotes that the State does not accept any religion as the basis 
of State action. The State treats all religions with strict neutrality. The second meaning of the 
word secular is worldly or mundane. Article 25(2)(a) uses the word in this sense. There it 
means those activities which are not essential religious functions but are of a worldly character 
e.g. investments or use of the offerings, wages to be paid to the employees of a religious 
institutions. See also para. 4.12 supra. 
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perhaps the result of political expediency. Secularism means that the State shall 
observe an attitude of neutrality and impartiality towards all religions. Secular 
State in Europe was a result of revolt against the authority of the Pope who was 
the religious head of the christians and was to be obeyed by the Kings. Gradually 
the rulers shook away the yoke of the Pope and became independent. In the 
process some rulers became the religious heads of their country. The Queen of 
England is the head of the Church of England which is established by the State. 

In India the ethos is Hindu. The Hindus constitute the majority. Respect 
of all manners of thought, belief and worship is ingrained. Even without the 
constitutional guarantees the minority religions would have enjoyed full freedom. 
This is in contrast to our neighbours Pakistan, Bangladesh, Afghanistan and the 
middle east Iran, Iraq, Jordan, Saudi Arabia etc. which being a muslim majority 
country have declared themselves as Islamic Republic or Kingdom and have by 
law and practice denied religious freedom to Hindus. Secularism does not require 
the State to be hostile to religion. If a person is a devout Hindu he does not cease 
to be secular. The Preamble does not control the meaning of the provisions of the 
Constitution. The word secular used in the Preamble cannot override the clear 
provisions of Arts. 25 to 30 or Art. 351.'?° The Supreme Court has stated’? that 
while Arts. 25 and 26 granted religious freedom to minority religions like Islam, 
Christianity etc., they do not intend to deny the same guarantee to the Hindus. 


7.110 On an analysis of Arts. 25 to 28 and 
perusal of the judgements the picture that emerges is 
that the following rights and activities are protected: 


Guaranteed Religious 
Rights. 


(a) The State shall not establish or foster any religion. 

(b) The State shall not compel any person to pay any taxes which shall 
be used to promote or maintain any particular religion (Art. 27). 

(c) This right is available to all persons and not restricted to citizens (as 
is the case in Art. 19). 

(d) No religious instruction shall be provided in any educational institution 
wholly funded by the State [Art. 28(1)]. 

(e) Religious instructions may be imparted in educational institutions 
recognised by the State or receiving aid by the State. But a person attending such 
institutions cannot be compelled to attend or participate in such instructions 
[Art. 28(3)]. 

(f) Every person has the freedom of conscience and the right freely to 
profess, practice and propogate his religion [Art. 25(1)]. 

(g) Every religious denomination or any section of it has the right to,— 


(i) establish and maintain institutions for religious and charitable 


purposes 
(ii) to manage its religious affairs 
(iii) to own and acquire property 
(iv) to administer such property. 


(h) Secularism is a basic feature of the Constitution.!3! 


129. Santosh v. Ministry of HRD (1994) 6 S.C.C. 579; A.LR. 1995 S.C, 293. 
130. Pannalal Pitti v. State of A.P., AIR. 1996 S.C. 1023. 
131. S.R. Bommai v. Union of India (1994) 3 S.C.C. 1; ALR. 1994 S.C. 1918. 
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7.111 The rights given by Arts. 25 and 26 are not absolute. Firstly, they 
sy á are subject to public order, morality and health. No 
Restriction’ on nana person can claim the right to conduct human sacrifice, 
or to offer prayers on a busy highway- Secondly, the State may by law regulate 
economic, financial, political or other secular activity which may be associated 
with religious practice but do not constitute an essential part of religion. e.g. right 
to observe and practise rituals and to manage religious affairs is protected. But the 
right to manage a temple can be controlled. Thirdly, the State may intervene to 
bring social reform and for throwing open of Hindu temples etc. of a public 
character to all sections of Hindus. 


7.112 In Stainislaus'*? it was canvassed before the Supreme Court that 
the right to propogate includes the right to convert. 
The contention was rejected. The Madhya Pradesh 
and Orissa governments had passed legislation making it a penal offence to 
convert a person by means of force, fraud or allurement, These Acts were passed 
after a commission headed by Justice K.C. Niyogi found that christian missionaries 
were indulging in conversions by force and fraud. Stainislaus, a missionary, 
challenged the validity of these Acts and submitted that the Acts infringed his 
rights under Arts. 25 and 26. The Supreme Court rejected his pleas. Since then 
Arunachala Pradesh has passed a similar Act. These Acts have been held to be 
constitutional. Shri O.P. Tyagi introduced in 1977 a private members Bill to curb 
these undesirable activities. If passed this Act would have been applicable 
throughout India. But a hysteria was created against the Bill as if it were to curb 
the christian religion. With the dissolution of Lok Sabha the Bill lapsed. The Bill 
was in conformity with the International Coyenant on Civil and Political Rights 
adopted by the United Nations. Article 18(2) of the Covenant reads as under: 


No one shall be subject to coercion which would impair his freedom to have 
or to adopt a religion or belief of his choice, 


Right to convert. 


7.113 Religion has not been defined in the Constitution, Religion is not 
susceptible to a precise definition. It is a matter of 
faith and belief and comprises of various rituals and 
observances which are considered as an integral part of that religion by those who 
follow it. Some religions do not have faith in the existence of God. Jains and 
Buddhists are not theistic but atheist. 

Religion is not identical to Dharma. Justice Hansaria has observed!” 


What is Religion? 


Very often the words ‘religion’ and ‘dharma’ are used to signify one and the 
same concept or notion; to put it differently, they are used interchangeably. 
This, however is not so, the word ‘religion’ as used in Arts. 25 and 26 of 
the Constitution cannot be confined, cabined or crabbed, to what is generally 
thought to be religion... The English language having had no parallel word 
to Dharma, the word religion was used in these two articles. 

i The signs and symptoms of Dharma are that it has no room for narrow 
mindedness, sectarianism, blind faith and dogma... A sectarian religion is 
open to a limited group of people whereas dharma embraces all and excludes 
none, This is the core of our dharma, our psyche. 


132, Stainislaus v. State of M.P., ALR. 1977 S.C. 908. 
er A.S. Narayan Deekshitulu v. State of A.P. (1996) 9 S.C.C. 548; A.LR. 1996 S.C. 
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7.114 Places of religious worship like mosques, churches, temples etc. 
Acquisition of places of can be acquired by the State. Such acquisition does 
worship. not violate Art. 25 or 26,!34 

The right to worship does not extend to the right of worship at any or every 
place. 


7.115 In a matter (the judgement relating to which is truly a landmark) 
the Supreme Court had to hear the argument addressed 
on behalf of the Union of India that teaching of 
Sanskrit was against secularism. The court dispelled the contention in no uncertain 
terms holding that!?? 


Sanskrit. 


In view of the importance of Sanskrit for nurturing our cultural heritage, 
because of which even the official education policy has highlighted the need 
of study of Sanskrit, teaching of Sanskrit alone as an elective subject, while 
not conceding this status to Arabic and/or Persian, would not in any way 
militate against the basic tenets of secularism. 


7.116 Conscience is the inner freedom of a person to mould his relation 
with God, human beings and other creatures in the 
manner he prefers. Profess is to declare one’s faith 
and belief freely and openly. Practise means to perform the religious rites and 
observe the duties associated with one’s religion and to exhibit one’s religious 
belief. Propogate means the right to communicate a person’s beliefs to another 
person or to expose the tenets of that faith. But it does not include the right to 
convert another person to the formers faith,!3 


Meaning of conscience etc. 


7.117 Articles 25 and 26 are not absolute. The commencing words of 
both the articles are subject to public order, morality 
and health, On that basis the following are some. of 
the restrictions which have been held to be permissible: 


1. The State can impose restrictions on the use of loudspeakers for Azan 
or for singing kirtans etc. The prohibition is for safeguarding the health of the 
people. Use of loudspeakers is not an essential and integral part of a religion." 

2. The Muslims have no right to stop the procession of a community on 
the ground that the music being played operates as a nuisance or offends against 
their sentiments. "36 

3. Abolition of hereditary rights of archakas (priests) is not interference 
with essential religious practice. 

4. Sacrifice of cows on the occassion of Bakrid was not an essential part 
of Muslim religion and the State may prohibit cow slaughter.'37 

5. The Act taking over the management of Aurobindo Society was held 
valid because the Society and Auroville were not religious institutions. The 
teachings of Shri Aurobindo do not constitute a religion." 


Permissible Restrictions. 


134. M. Ismail Faruqui v. Union of India (1994) 6 S.C.C. 360. 
135. Moulana v. State of W.B., A.I.R. 1999 Cal. 15. 

136. Gulam v. State of U.P., A.I.R. 1981 S.C. 2198. 

137. M.H. Quareshi v. State of Bihar, A..R. 1958 S.C. 731. 
138. S.P. Mittal v. Union of India, A.1.R. 1983 S.C. 1. 
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6. Polygamy is not an essential part of the Hindu religion so it can be 
prohibited by law.!*? This is for reform of the Hindus. 

7. The Aligarh Muslim University was established by the Parliament and 
the muslims cannot claim a right to run that university." 

8. The Jagannath Temple Act by which the government vested the secular 
activities in a committee is valid because it did not interfere with religious 
practices. "*! 

9. There is no right that a brahmin alone can perform the rites and rituals 
in a temple.” 


7.118 In Dawoodi Bohra Case'* the constitutionality of a Bombay Act 
was challenged. The Act purported to prevent ex- 
communication. The head of the Bohra sect claimed 
that his right to excommunicate was an integral part of their faith. The Supreme 
Court by a majority of 4:1 upheld the contention and declared certain parts of the 
impugned Act as invalid. So excommunication on religious grounds is permitted 
but not on non-religious grounds. The judgement has been criticised by jurists.'* 
In fact the right has been often used to curb criticism and reform and to deny 
freedom of speech to the Bohra community. 

The case has been referred to the Constitution Bench which may refer it 
to a 7 judge bench for reconsideration.'*° 


Right to excommunicate. 


Cultural and Educational Rights 


7.119 Articles 29 and 30 both confer certain rights on the minorities. 
Article 30 specifically mentions the right of all 
minorities to establish and administer educational 
institutions. Such institutions are commonly addressed as Minority Educational 
Institutions. But it appears that the true impact of the two expressions minority and 
minority educational institutions is far from clear. 

Though there have been numerous decisions, which attracted the attention 
of the jurists, from Kerala Education Bill™*® to St. Stephens College'*” yet no clear 
definition of the two expressions had emerged. Another sad effect of the decisions 
was that minorities have been conferred more rights than the majority. Minorities 
had been made more equal—to borrow a phrase from George Orwell. This had 
given birth to minorityism. Even some denominations of the majority Hindu 
community had been compelled to lay claim to minority status.'4* The Supreme 


Some vexing questions. 


139. State of Bombay v. Narasu, A.IR. 1953 Bom. 84. 
140. Aziz Basha v. Union of India, A.I.R. 1968 S.C. 662. 
141. Bira Kishore Deb v. State of Orissa, AIR. 1964 S.C. 1501. 
142. N. Adithayan v. Travancor Devasuom Board (2002) 8 S.C.C. 106. 
143. Saifuddin v. State of Bombay, A.J.R. 1962 S.C. 853. 
aan T PK Tripathi; Secularism: Constitutional Provision and Judicial Review, 
8 J.LLI. (1966); Dr. V.P. Bharatiya, Religion-State Relationship and Constitutional Rights 
in India, Deep and Deep 1987, pp. 345-348. 
A AE a Board of Dawoodi Bohra Community v. State of Maharashtra (2005) 2 
146. In re. Kerala Education Bill, A.LR. 1957 S.C. 
147. St. Stephens College v. University of Delhi Axa 3902 S.C. 1630. 
oe Bramchari Sidheshwar v. State of W.B., ALR. 1995 S.C. 2089; (1995) 4 S.C.C. 
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Court had to reject the claim observing that what Shri Ramakrishna and his 
disciple Swami Vivekanand preached was not a religion different from the Hindu 
religion. It was Hinduism. The Preamble proclaims the ideal of unity and integrity 
of the nation. Article 14 guarantees equality. Article 15 prohibits discrimination 
on the ground of religion. Yet we had a situation where the minorities had a vested 
interest to remain separate and away from the national main stream. They had 
privileges which were denied to the Hindu majority. Unity cannot be achieved by 
division. 

The Supreme Court'? in 1993 (a 5 judge Bench) referred the following 
questions to a larger bench. 


(1) What is the meaning and content of the expression minority in 
Art. 30. 

(2) What is the meaning of the expression minority educational institution 
and the indicia to determine it. 

(3) Whether St. Stephens'*” was rightly decided, 


In St. Stephens!” it was held that the State or the University cannot 
provide that admissions to a minority educational institution shall be on the basis 
of merit. The Bench! felt that this was wrong. It also had doubts about the 
direction that minority institutions can admit persons of their own community to 
the extent of 50% of their intake capacity. 

Accordingly a 7 judge Bench was constituted in March 1994. The Bench 
framed 7 questions. In 1997 some more parties appeared before the Court. The 
Bench referred the matter to a larger Bench of 11 judges. The matter was placed 
before an 11 judge Bench in 1997. But after a few weeks the Bench was dissolved.' 


Eleven judge Bench 7.120 After a long wait an 11 judge bench 
decision—Pai Foundation of the Supreme Court heard and decided the matter 
aay in 2002. It was held:!*! 


1. The right to establish and administer educational institutions is 
guaranteed to all citizens [19(1)(g) and 26] and to minorities specifically under 
Art. 30. These rights are not limited to minorities and are available to all persons. 

2. The State is to be regarded as the unit for determining both ‘linguistic 
minority’ as well as “religious minority”. 

3. The question whether a sector denomination of a religion can claim 
minority status even though followers of that religion are in majority was left 
unanswered. 

4. The question as to what is the criteria for treating an educational 
institution as minority institution was left open. 

5. The rights of minorities under s, 30 cover professional institutions. 

6. Admission of students to unaided minority institutions cannot be 
regulated by the State or a University but it can provide the qualifications and 
minimum conditions of eligibility in the interest of academic standards. 


149. T.M.A. Pai Foundation v. State of Karnataka (1993) 4 S.C.C. 286. 

150. A learned article has been written by Justice K.N. Goyal pointing out various 
anomalies in the judgements in this area of the Constitution. See K.N. Goyal; Majorities' Right 
to Establish and Administer Educational Institutions, 38 JILI. 1 (1996). 

151. T.M.A. Pai Foundation v. State of Karnataka (2002) 8 S.C.C. 712. 
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7. An aided minority educational institution has the right to admit students 
belonging to the minority but it may be required by the State government to admit 
a reasonable number of non-minority students. Reasonable number would depend 
on the type of institution, courses being run and educational needs of the minorities. 

8. Among the minority group admissions must be on merit. 

9. In case of aided professional institutions the State may prescribe that 
only those persons may be admitted who have passed a common entrance test, 

10. A minority institution may have its own procedure and method of 
admission but the procedure must be fair and transparent. Selection in professional 
and higher education colleges should be based on merit. 

11. The State can provide that in aided institutions consideration is shown 
to weaker sections. 

12. Incase of unaided institutions the control should be minimal, Conditions 
of recognition and affiliation by or to a Board or University have to be complied. 
But the appointment of teaching and non teaching staff and control over them will 
vest in the management. The State may frame regulations prescribing the minimum 
qualification of a teacher or principal and also in regard to service conditions. 

13. Unaided institution can charge any fees but no institution can charge 
capitation fee. 

14. The basic ratio of St. Stephen's College’ is correct but rigid percentage 
cannot be stipulated. 

15. The (Partly overruled) scheme framed in Unnikrishnan’? is unconsti- 
tutional. But the principle that there should be no capitation fee or profiteering 
is correct. 


The question whether a minority institution may conduct its own admission 
test and some other questions were not so clear even after T.M.A. Pai’! and Islamic 
Academy.’ The matter was referred in 2004 to a bench of 7 judges.” 


7.121 A 7 judge Bench in P.A. Inamdar'*® 
clarified Islamic Academy, Pai Foundation and other 
cases. 

The Bench culled the following principles from Pai Foundation! and 
other earlier cases, 


7 judge bench—/namdar 
case 


1. Minority whether linguistic or religious is to be determined by the 
demography of a State. 
2. Minority institutions may be classified into’ 3 categories 


(i) those which do not seek aid or recognition, 
(ii) those which want aid, and 
(iii) those which want only recognition and no aid. 


ad Category (i) may exercise their right without interference. Category (ii) and 
(iii) may be subjected to restrictions and conditions. 


152. St. Stephen's College v. University of Delhi (1992) 1 S.C.C. 558. 
153. Unnikrishnan V. State of A.P. (1993) 1 S.C.C. 645. 
rr Islamic Academy of Education v: State of Karnataka (2003) 6 S.C.C. 697. 
Ps ee rene 2 Education Il v. State of Karnataka (2004) 8 S.C.C. 217; 
ental College v. State of M.P. 9 y. S 
E A a (2004) 8 S.C.C. 213; P.A. Inamdar v. State of 


156. P.A. Inamdar II v. State of Maharashtra (2005) 6 SCALE 471. 
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3. The State may step in to secure transparency and recognition of merit 
in admissions 

4. Right to administer does not include right to maladminister. 

5. Institutions imparting higher, education, particularly technical or 
professional, constitute a different class. 

6. Right to establish an educational Institution is an occupation protected 
by Art. 19(1)(g). 

7. Limited number of seats, not exceeding 15%, may be made available 
to Non Resident Indians. 

8. In an unaided non-minority or minority institution the State cannot 
enforce any policy of reservation. 

9. There is nothing wrong in holding entrance test for a group of 
Institutions. 

10. In professional institutions capitation fee cannot be charged. It would 
be permsisible to regulate admission by a single window procedure. 

11. The fee structure must be reasonable. Profiteering must be curbed. 


The Bench still felt that some of the questions remained unanswered after 
Pai Foundation'*' and such questions need to be answered by a larger bench than 
Pai Foundation, but left it to posterity. 


7.122 Article 29(1) is aimed to safeguard the cultural rights of the 
minorities. If a section of the citizens possess a distinct 
language, script or culture then such citizens shall 

have the right to conserve it. The language, script and culture can be effectively 

conserved through educational institutions. Thus it flows from this that there is a 

right to establish and maintain educational institutions. This right is expressly 

conferred by Art. 30(1). But this right is subject to the limitations contained in 

Cl. (2) of Art. 29. This clause prohibits denial of admission into any educational 

institution (a) maintained by the State or (b) receiving aid out of State funds on 

grounds only of religion, race, caste, language or any of them. 

Right to conserve one’s language is a constitutional right. Political agitation 
to conserve the language of a section of citizens cannot be made a corrupt practice 
under the election law." 

Clause (1) of Art. 29 protects the right of a group but Cl. (2) gives a right 
to every citizen not necessarily in a group. 

Article 29(2) would not be attracted where a person is refused admission 
because he does not possess the requisite qualifications or has not secured prescribed 
percentage of marks or has not applied within the prescribed time. 


Art, 29. 


7.123 The minorities derive their right to establish and administer 

educational institutions from Art. 30(1). Minorities 

gue may be (a) Religious or (b) Linguistic. The choice is 

left to the minorities to determine the type of institution they would like to 

establish. The power of the State to determine the medium of education (i.e. the 

language in which lessons will be given) cannot take away the right of 
the minorities to give education through their language.'** 


157. Jagdev Singh v: Pratap Singh, A.I.R. 1965 S.C. 183. 
158. D.A,V. College V. State of Punjab, A.1.R. 1971 S.C. 1731. 
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There is no violation of Art. 29 or 30 where a State makes the mother- 
tongue the medium of instruction at the primary level and at higher stages 
implements the 3 language formula by making the State language compulsory,” 
The State may by law require the minority to teach the State language. Such law 
is reasonable and does not violate minority rights." An educational institution 
which has not been established by a religious minority cannot claim the right 
to administer it!®! It is not necessary that the institution is for the benefit of 
the minority exclusively. It can admit persons belonging to non-minority 


community also. 


7.124 The right conferred by Art. 30(1) is not an absolute right. The state 

ih may step in to maintain the standard of education. It 

Hig SDT, can give security and protection to teachers and other 

institutions. 4 í $ 

staff. Regulations may be made in the interest of 

discipline, health, sanitation, morality, public order etc, The regulatory measures 

should not abridge the right of administration. The regulations imposed must be 
reasonable and must regulate the educative character of the institution. 

The power of the government to take over management of an institution 
which has failed to carry out the directions of the government was declared void 
on the ground that it robbed the minority of its right. The minority has the right 
to choose the members of the governing council, and the teachers. But minority 
has no fundamental right of affiliation to a university, Qualification and conditions 
for affiliation are all aimed at achieving excellence in education and also uniformity. 

A State refused permission to an existing Christian boys school to admit 
girls on the ground that nearby a Muslim girls school was situated where girls may 
seek admission. The Supreme Court held that the minority has the right to admit 
girl students and declared the refusal of permission violated minority rights.! 

An institution established for commercial purpose can lay no claim for 
being protected under Art. 30(1). The State has the undoubted right to lay down 
terms and conditions of service of the teachers and other employees. It can regulate 
the scale of pay and direct that their salary and allowances shall not be less than 
those payable to the employees of government schools.'® Minorities cannot be 
allowed to oppress or exploit their employees. Their employees, like all others, 
must be given security and a decent living standard. 

The Industrial Disputes Act which is a social security measure designed for 
the welfare of the labour applies to all and minority institutions are no exception. 
The Industrial Disputes Act and other labour and welfare laws would apply to 
minority institutions also. Article 30(1) is not a charter for maladministration.'© 

3 In St. Stephens College'® the Supreme Court held that the college, being 
a minority institution, was not bound to follow the directions of the university. 
It may select students for admission by an interview and may not abide by the 


159. English Medium Parents Association v. State of Karnataka (1994) 1 S.C.C. 550. 
160. Usha Mehta v. State of Maharashtra (2004) 6 S.C.C. 264. 

161. Azeez Vv. Union of India, AJR. 1968 S.C. 662. 

162. Sidhrajbhai v. State of Gujarat, AIR. 1963 S.C. 540 

163. Mark Netto v. State of Kerala, A.J.R. 1979 S.C. ‘83 5 

164. Frank Anthony v. Union of India (1986) 4 §.C.C. 707. 

165. Christian Medical College Employees v. C.M.C. Association, A.1.R. 1988 S.C. 37. 
. St. Stephens College v, University of Delhi, A.1.R. 1992 S.C. 1630. 
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university rule to select students on the basis of marks obtained in the written 
examination. It also laid down that up to 50% se: ts may be reserved for students 
belonging to the Christian community. Other students may be admitted purely 
on merits. This has now been overruled by the Supreme Court in Pai Foundation 
case. 

Frank Anthony'™ and Christian Medical College'® decisions are notable 
and praiseworthy because they have stopped exploitation of the teachers and other 
staff. Institutions imparting secular education must be subject to greater regulation 
than those which are imparting purely religious or cultural education, The students 
do not belong only to the minority. They belong to and constitute the nation. 

There is a crying need for reconsideration of the decisions in regard to 
Arts. 29 and 30 because 7.M.A. Pai’! has been vague and ambiguous on many 
points. 


7.125 In a plural society all cultures and languages must be allowed to 
flourish. The opening of a medical or engineering 
college has no relation with preservation of culture. 
Non-religious and non-cultural education cannot be 
segmented into minority and majority. It is not conducive to the growth of a 
secular and integrated society. Behind the facade of minority educational 
institutions lies a whole world of elements engaged in amassing wealth by way 
of capitation fee and other under-the-table payments. Education which is an 
industry being run with a profit motive has no claim to minority protection. It is 
high time that the veil is lifted and the divisive antinational activities are brought 
to a stop. The duality (minority and majority) be permitted only in the area of 
religion, culture and language. In other areas the law must be equal. Article 30 
must be read in harmony with the Preamble, Articles 14, 15, 51A etc. and interpreted 
in the light of the fact that education is a fundamental right and a basic feature. 
Article 30 was enacted as a protection against legislative encroachment on the 
rights of minorities. It was to allay the fear that the majority may suppress or deny 
the minorities the right to preserve their culture and language. Majority and 
minorities must be treated equally. All the so called minority institutions are 
imparting education through English. No section of Muslims or Christians in India 
has English as its mother-tongue. On the other hand, such institutions have a 
deleterious effect on all Indian languages. India is awaiting assistance from. the 
Supreme Court in curbing such unwarranted discrimination against the Hindus and 
in building a united India. Even non-citizens residing in India are entitled to the 
benefit of Art. 30 which was never the intention of the Constitution makers. 


Need for reconsideration 
by the Supreme Court. 


Views of Dr. Ambedkar 7.126 It would be useful to recall what 
and Pt. Nehru. Dr. Ambedkar said in the Constituent Assembly.'®” 


It is wrong for the majority to deny the existence of minorities. It is equally 
wrong for the minorities to perpetuate themselves. A solution must be found 
which will serve a double purpose. It must recognise the existence of the 
minorities to start with. It will also be such that it will enable majorities and 
minorities to merge some day into one. 


167. The Constitution and the Constituent Assembly, Lok Sabha (1990) p. 117, 
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Pandit Nehru spoke in the same vein.!® 


I do not think it will be a right thing to go the way this country has gone 
in the past by creating barriers and by calling for protection. As a matter of 
fact nothing can protect such a minority or a group less than a barrier which 
separates it from the majority. It makes it a permanently isolated group and 
it prevents it from any kind of tendency to bring it closer to the other groups 
in the country. 


7.127 There is a strong case for review. The double standards—one for 
majority and the other for minority—must go. Right 
to education is a fundamental right flowing from 
Art. 21. It is expected of courts to see the harm caused and say clearly that what 
is conceded to the minorities is equally applicable to the majority by virtue of 
Arts, 14, 15, 19(1), (2) and 26(a). 


Call for Equal Treatment. 


Right to Property and Saving of Certain Laws 


7.128 The Constitution (44th Amendment) Act, 1978 omitted Art. 19(1)(f) 
(Right to acquire, hold and dispose of property), the 
sub-heading Right to Property (above Art. 31) and 
Art. 31. The effect of this change is that the Right to 
Property is no more a fundamental right. 

A new chapter IV has been inserted in Part XII of the Constitution and the 
provision in Art, 31 has been transferred there as Art. 300A. Thus the Right to 
Property though a constitutional right is not a fundamental right. If this right is 
infringed the aggrieved person cannot access the Supreme Court directly under 
Art, 32. 


Art, 31 and abolition of Right 
to. Property. 


7.129 Article 31A was originally enacted by way of exception to the right 
to property (Art. 31), Art. 14 and 19(1)(g). Even though 
right to property has been abolished this exception 
stands by way of abundant caution. This article was 
inserted by the 1st Amendment to the Constitution made in 1951. The object was 
to protect and validate the laws extinguishing the Zamindari and similar grants 
and rights. The amendment was given retrospective effect from 26 January 1950. 
It was further amended by the 4th and 17th Amendments to enlarge the scope of 
the exception and to take away the agrarian reform and other legislation from the 
purview of the courts. 
The legislation that are provided protection by Art. 31A are— 


(a) Acquisition of any estate by the State. 


i ‘Estate’ means any jagir, inam, muafi, or similar grant of land held for 
agricultural purposes etc. 


Art, 31A and Saving of 
laws. 


(b) Taking over management of any property. 

(c) Amalgamation of companies. 

(d) Extinction for modification of rights of directors or shareholders. 
(e) Extinction or modification of mining leases. 


168. Ibid., p. 131. 
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7,130 Article 31B constitutes a draftsman’s device to shield legislation 
from being declared unconstitutional and void. It 
also breaths new life in the enactments declared void 
by a court of law. In other words it validates such 
laws with retrospective effect from the date of its enactment. 

The Ninth Schedule was inserted by the Ist Amendment and consisted 
of 13 entries. The number has since been increased by successive amendments 
(4th, 17th, 39th, 42nd, 44th, 47th, 66th, 75th, 78th ete.) 

On 30th September 2005 it had 282 entries.” 


Art, 31B—Validation of 
certain Acts etc. 


7.131 (a) Article 31B uses the expression Acts and Regulations. On this 
basis it has been held that the Acts specified in the 
9th Schedule are entitled to protection. But the 
protection does not extend to orders or notifications subsequently issued in 
exercise of the powers conferred by an Act included in the 9th Schedule.!”” The 
Court has not accepted the submission that when an Act has been protected all 
subordinate legislation (rules, orders ete.) would be equally entitled to protection. 
In other words the theory of derivative immunity has been rejected. 

(b) Acts included in the 9th Schedule subsequent to the date of decision 
of Kesavanand Bharati (24-4-1973) are open to challenge on the ground of being 
opposed to the basic structure. 7! 

(c) The protection given by Art. 31B covers an Act as it stood on the date 
it was included in the 9th Schedule. It would include all amendments made in 
the Act till that date. Subsequent amendments have no claim to immunity. They 
must be in conformity with the Fundamental Rights and other Constitutional 
limitations." 


Extent of Protection. 


7.132 ‘The object of insertion of Art. 31B and the 9th Schedule originally 
was promotion of agrarian reforms and other similar 
welfare measures. The Congress during the Emergency 
of 1975 inserted the Representation of People Act, 1951, its amending Act of 1974 
and the Election Laws (Amendment) Act, 1975 in the 9th Schedule in order that 
the validity of election of Smt. Indira Gandhi, Prime Minister, may not be questioned 
in a court of law. This was done by the 39th Amendment. The 44th Amendment 
brought by the Janata government omitted these entries. 

The Constitution (76th Amendment) Act, 1994 seeks to provide protection 
to’ a Tamil Nadu Act which reserves 69 per cent seats for backward classes in 
educational institutions and for appointments under the State. This is to circumvent 
the ceiling of 50% allowed by the Supreme Court. Such tinkering with the 
Constitution for personal or party benefit generates disrespect towards 
the Constitution’ and’ is misuse of constituent power. 


Misuse of Art. 31B. 


169. The last entry is numbered 284. Some authors have mistakenly taken this to be the 
total number. Entries 87, 92 and 130 have been omitted, One entry is numbered as 257A. 
Hence the actual number is 282. It is to be noted that some entries consist of only part of 
an Act e.g. entry 125, 179, and 209. 

170. Prag Ice Mills v. Union of India, ALR. 1978 S.C. 1296. 

171. Waman Rao v. Union’ of India, AUR 1981 S.C. 271. 

172. Raman Lal v. State of Gujarat, AJR. 1969 S.C. 168. 
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7.133 Article 31C was introduced in the Constitution by the 25th 
Amendment with effect from 20-4-1972. The object 
Art. 310—Saving of Las was to take away the jurisdiction of the courts to 
giving effect to Directive A . gst 
Principles. determine adequacy of compensation on acquisiton 
of property and to add a new Art. 31C to lay down 
that no law which declared that it was for giving effect to the principles specified 
in Clauses (b) and (c) of Art. 39 would be called in question on the ground that 
it is inconsistent with the Fundamental Rights. 
By the 42nd Amendment Act, 1976 the scope of protection was sought to 
be enlarged by substituting the words All or any of the principles laid down in 
Part IV for the words the principles specified in Cl. (b) or Cl. (c) of Art. 39. 


7.134 This Article (31C) consisting of one clause, two sentences and 
spread over ten lines has generated so much litigation 
that it must have consumed a few thousand man days 
of the Supreme Court (not counting the High Courts). It was considered by a 
13 judge Bench (the largest so far constituted) in Kesavanand'”? and followed by 
Minerva Mills,'74 Waman Rao,™" and Sanjeev Coke!” to mention the oft quoted. 
But the full meaning and the effect of Kesavanand and other decisions is still a 
matter of difference of opinion. In 1996 the matter was referred to a Bench of 
5 judges.'”° The Bench is yet to meet. 

Another Bench!” has in 1999 referred Waman Rao!” for reconsideration 
(in relation to Art. 31B) by a larger Bench preferably of nine judges. In 2001 a 
Bench of the Supreme Court has stated'”* that Sanjeev Coke!’> requires reconsid- 
eration. 

In Kesavanand'” the hearing took 76 working days. 


Fertile ground for Litigation. 


7.135 Art. 31C contains the words and no law containing a declaration 
that it is for giving effect to such policy shall be 
called in question in any court on the ground that 
it does not give effect to such policy. The government of the day regarded the 
courts as an intolerable nuisance. They were laying all the blames for their failure 
on the courts. Hence by the 25th Amendment Art. 31-C containing this declaration 
ousting the jurisdiction of the courts was made a part of the Constitution. The 
effect of the declaration clause was that if an Act contained a declaration that it 
was to give effect to the policy of the State towards securing the directive principles 
mentioned therein then the courts would be debarred from examining the 
constitutionality of the Act or even that the declaration is not founded on facts 
and is colourable. The Supreme Court in Kesavanand'” struck down the ouster 
clause on the ground that it destroys judicial review which is a basic feature of 
the Constitution. It held the earlier part to be valid. The part which said that if 


Art. 31-C and Kesavanand. 


es Kesavanand Bharati v. State of Kerala, AIR. 1973 S.C. 1461; (1973) 4 S.C.C. 
174. Minerva Mills v. Union of India (1980) 3 S.C.C. 625. 
175. Sanjeev Coke v. B.C.C.L. (1983) 1 S.C.C. 147. 
176. Property Owners Assn. v- State of Maharashtra (1996) 4 S.C.C. 49. 
177. LR. Coelho v. State of Tamil Nadu (1999) 7 S.C.C. 580. 


ae OTe Na Owners Assn. v. State of Maharashtra, 2001(2) Scale 523, (2001) 4 
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it is to implement the policy contained in Art. 39 (b) and (c) then it shall not be 
declared to be void on the ground of violation of Arts. 14, 19 or 31. So after 
Kesavanand'® the court continued to have the power of judicial review in relation 
to an Act covered by Art. 31-C. 


7.136 Section 4 of the 42nd Amendment Act, 1976 sought to extend the 
protection of Art. 31C to all those Acts which were 
meant to implement any of the Directive Principles 
of State Policy (DPSP) enumerated in Part IV. The 
effect of this extension was far reaching and practically accorded primacy to the 
DPSP over the fundamental rights. The Fundamental Rights were devalued and 
were left to the mercy of the legislature. 

In Minerva Mills!” the Supreme Court held S. 4 of the 42nd Amendment 
as unconstitutional and consequently void. The court found that the legislature 
has travelled beyond the limits of the amending power. The Act destroyed the 
basic feature of the Constitution by excluding from challenge all such laws which 
give effect to a DPSP. Harmony and balance between fundamental rights and DPSP 
is a basic feature of the Constitution. To give primacy to one over the other is to 
disturb the harmony. 

The Court however declared that Art. 31-C as originally introduced by 
the 25th Amendment was valid. (Protecting Acts to implement Art. 39(b) and (c) 
only). 

The effect of Minerva Mills!” is that we revert to the text of Art. 31-C as 
it was prior to 1976. 

The declaration made by legislature is not conclusive. It is justiciable. 
The court may tear the veil to examine whether the declaration is colourable or 
is an abuse of power. But the economic considerations for nationalisation, the 
quantum of compensation, and necessity for nationalisation will not be judged by 
a court. 


Art. 31-C and Minerva 
Mills. 


7.137 In Sanjeev Coke!” doubts were expressed on the ratio of Minerva 

Mills and the main decision holding the extended 

Bass n-G/ and. Sanpa declaration clause as void was regarded as obiter. 

i More areas of darkness and shadows clamouring 

for light from the Supreme Court have emerged. It has already been referred in 
para. 7.132 above. 


7.138, Article 31-D was inserted by 42nd Amendment and omitted by the 
43rd Amendment. It sought to save laws which 
provided for prevention or prohibition of anti-national 
activities or the prevention of formation of or the prohibition of anti-national 
associations. Such laws were to be immune from challenge on the ground of 
violation of Arts. 14, 19 or 31. The immunity was conferred only to Central laws. 
Thus the majority at the Centre could easily pave the path to dictatorship and one 
party rule by outlawing other parties. This gift of emergency of 1975 was omitted 
by the 43rd Amendment. 


Art. 31-D. 
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Right to Constitutional Remedies 


7.139 A right without a remedy is but a worthless declaration. A right 
becomes valuable when there is an effective means 
to implement it. The existence of a right is felt only 
through the pronouncements of a court. Dr. Ambedkar regarded Art. 32.as the most 
important article of the Constitution without which this constitution would be a 
nullity... It is the very soul of the Constitution and the very heart of it? 

The importance of the Article is reinforced by the happy choice of words. 
Clause (1) of Art. 32 states: 

The right to move the Supreme Court by appropriate proceedings for the 

enforcement of the rights conferred by this Part is guaranteed. 

The right to move the Supreme Court where a fundamental right has been 
infringed is itself a fundamental right. It is a constitutional remedy which has been 
guaranteed by the Constitution. What is guaranteed is the right to move the 
Supreme Court by appropriate proceedings. 


Importance of Art. 32. 


7.140 The Supreme Court has to be moved by appropriate proceedings. 
It means proceedings which may be appropriate 
having regard to the nature of order, direction or writ 
which the petitioner seeks to obtain from the court. 8? The Court has been extremely 
liberal and favourable to the petitioner who approaches it. When it relates to the 
enforcement of fundamental rights of the poor, disabled or ignorant even a letter 
addressed by him to the Court can legitimately be regarded as an appropriate 
proceeding. The letter need not be in any particular form. It may not be addressed 
to the Court or the Chief Justice. Postcards addressed to any judge have been 
entertained as appropriate proceedings. It has come to be known as epistolatory 
proceedings. Appropriate proceedings may not be adversary proceedings which 
are aimed at or against a particular person.!*! They may be inquisitorial where the 
court will make general inquiries to find out whether a fundamental right is being 
trammelled. 


Appropriate proceedings. 


7.141 The effect of the use of the word guaranteed in Cl. (1) of Art. 32 
is that the right to move the Supreme Court where a 
fundamental right has been infringed is itself a funda- 
mental right. The following consequences flow from this guarantee:— 


Effect of Guarantee. 


(i) The right cannot be suspended except as provided in Art. 359. 

(ii) Supreme Court is the guarantor of fundamental rights and it is the duty 
of the Supreme Court to grant relief under Art. 32 where a fundamental right has 
been violated, i 
i (iii) An aggrieved person may approach the Supreme Court in the first 
instance. He need not move a High Court. 

(iv) Availability of alternate remedy is no bar to relief under Art. ae 

v) There is no territorial limitation to the powers of the Supreme Court. 

(vi) The grant of a writ is not discretionary but as a matter of right. 

(vii) The right cannot be abridged or taken away by legislation. 
179. C.A.D., Vol. VII, p. 953. 


180. Daryao v. State of U.P., AJ.R. 19 
e P., A.J.R. 1961 S.C. 1457. 
181. Bandhua Mukti Morcha v. Union of India (1984) 3 S.C.C. 161. 
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7.142 The Limitation Act is not applicable but the Supreme Court has 
held'®? that a party seeking relief from the Court 
must come to the Court with utmost despatch. A 
party coming to the Court after undue delay may not 
be given relief. Stale claims will not be entertained. What is laches or undue delay 
would be decided on the facts of each case. Where the petitioners challenged 
seniority rules after 16 years the Court refused to grant relief on the ground of 
inordinate delay.'* 


Application of Limitation 
Act. 


7.143 The principles of res judicata apply to a writ petition under 

Art. 32.'8° But the rule of res judicata is not 

applicable to the writ of Habeas Corpus. Where a 

ee Tee is refused a writ by a High Court he can file a petition in the Supreme 
‘ourt. 


Res judicata. 


7.144 It may generally be said that any person whose fundamental rights 
have been infringed has the right to approach the 
Supreme Court. The power given to the Supreme 
Court by Art. 32 is only for the enforcement of funda- 
mental rights. For violation of other rights the remedy is to be sought from 
appropriate courts. 


Who can move the 
Court?—Locus Standi. 


7.145 The traditional rule stated above called the requirement of locus 
standi has been relaxed by the Supreme Court. The 
rule of standing which confined access to the court 
only to those to whom a wrong has been done has been broken. There had been 
a feeling that legal procedure is a strait-jacket which restricts all but the rich. The 
law courts like the Taj hotel are open to all. The person whose pocket allows enters 
the portals. The Court has opened its doors for the poor and the have-nots by 
relaxing or sometimes even throwing overboard the rule of locus standi. The 
Supreme Court allows a public spirited citizen or a social organisation to move 
the Court for the enforcement of Constitutional and other legal rights of any 
person or group of persons who because of their poverty or disadvantaged position 
are themselves unable to approach the Court. It was this opening the doors by 
permitting Public Interest Litigation (also called Social Interest Litigation) that the 
Asiad Workers realised their dues, the bonded labourers secured their freedom, the 
children and the women got special consideration and protection, the pavement 
dwellers secured shelters, the hawkers got the tight to carry on their trade, Mussorie 
and Alwar were protected from dangerous mining, and even the prisoners in jail 
got a right to be treated as a human being. 

It is now clearly and firmly established that any member of the public 
having sufficient interest can approach the court for enforcing the rights of other 


85 
persons and redressal of a common grievance. 


Public Interest Litigation. 


182. Tilokchand Motichand v. H.B. Munshi, A.1.R. 1970 S.C. 898. 
183. Rabindra Nath v. Union of India, AIR. 1970 S.C. 470. 
184. Ghulam Sarvar v: Union of India, ALR. 1967 S.C. 1335. 
185. S.P. Gupta v. President of India, AIR. 1982 S.C. 149. 


es 
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7.146 The liberal view of permitting PIL (Public Interest Litigation) does 
not mean that locus standi is completely dead and 
buried. The court does not allow a person to abuse 
the legal process pretending to be a public spirited person. The court scrutinises 
the proceeding to find out whether it will serve a public purpose. One Krishna 
Swami'®® a member of Parliament filed a petition before the Supreme Court. He 
prayed that the motion supported by 108 members of parliament for removal of 
Justice V. Ramaswami of the Supreme Court be quashed. The court held that the 
petitioner had no locus standi to file the petition. There was no public purpose 
in filing the petition. 

When two persons were found guilty of murder of General Vaidya and 
sentenced to death, one Mann, who was the president of a political party, filed a 
petition challenging their conviction and sentence. The Court found that the 
petitioner had no locus standi. He was a total stranger to the prosecution and had 
not even been authorised by the convicts.'*” 


Locus Standi is not dead. 


7.147 Some judges and jurists have sounded a note of caution against 
PIL. It increases the work load so that regular matters 
are delayed. PIL is a sort of interference by the courts 
in matters which strictly fall in the domain of the executive. This leads to friction 
between the different organs of the State. The court has no means to enforce its 
orders, But none of this has deterred the courts in their commitment to help the 
disadvantaged. PIL has generally been welcomed, It has been able to secure relief 
for those who did not even know that there is a law to protect them and look after 
their welfare. Public authorities are now more circumspect in exercising their 
powers. A measure of accountability has come to all those who wield power. 
The Supreme Court has sounded a note of warning. It observed'** “there 
is ... a feeling ... that public interest litigation is now tending to become publicity 
interest litigation or private interest litigation ... PIL is not a pill or panacea for 
all wrongs. It was essentially meant to protect basic human rights of the weak and 
the disadvantaged and was a procedure which was innovated where a public 
interested person files a petition in effect on behalf of such person who on account 
of poverty, helplessness or economic and social disabilities could not approach the 
court for relief ... (it) was not meant to be a weapon to challenge the financial or 
economic decisions which are taken by the Government ...”. 
i The tide of PIL has not yet subsided. The Supreme Court has stated that 
time has come to weed out the petitions, which though titled as public interest are 
in essence something else.'*? The Court has cautioned that because of false PIL 
innumerable days are wasted. PIL is a weapon which has to be used with great care. 


The judiciary has to be extremely careful to see that behind the beautiful veil of 
PIL an ugly public malice is not lurking.' 


Effect of PIL. 


ie cis Swami v. Union of India (1992) 4 S.C.C. 605 
. S.S. Mann v, Union of Indi a f 
hornin Meee, ae India (1992) 4 S.C.C. 653, also Janata Dal v. H.S. 
a BALCO Employees Union v. Union of India (2002) 2 S.C.C. 333. 
z Ashok Kumar Pandey v. State of W.B. (2004) 3 S.C.C. 349. 
190. (Dr.) B. Singh v. Union of India (2004) 4 S.C.C. 363. 
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7.148 Clause (2) of Art. 32 empowers the Supreme Court to issue directions, 
orders or writs which may be appropriate. The writs 
enumerated are Habeas Corpus, mandamus, prohi- 
bition, quo warranto and certiorari. 

Parliament has the power to make law empowering any court to issue these 
writs. No such law has been made. So the Supreme Court (Under Art. 32) and the 
High Courts (under Art. 226) are alone authorised to issue such writs. 


The Writs. 


7.149 The above writs were known in England as prerogative writs and 
also High Prerogative Writs. The writs of right e.g. 
writ of summons could be obtained by a litigant by 
paying the prescribed fees. They could be had as a matter of right. A prerogative 
writ was issued only when the court was satisfied that a probable cause existed and 
the court should exercise its extraordinary power to assist the petitioner. 

These writs were issued in the exercise of the Kings prerogative. 

We shall now proceed to consider the various writs. 


Prerogative Writs. 


7.150 Habeas Corpus literally means have his body. By this writ the 
court can cause any person who has been detained or 
imprisoned to be physically brought before the court. 
The court than examines the reasons of his detention. If there is no legal justification 
he is set free. The Supreme Court has laid down that production of the body of 
the prisoner before the court is not an essential feature of the writ.'?! 

The writ shall be issued where,— 


(a) the detention is in violation of the prescribed rules of procedure, e.g. 
the detinue is not produced before a magistrate within the prescribed period. 

(b) the order of arrest is in violation of any law e.g. an arbitrary order. 

(c) a person has been detained by a private individual. 

(d) a person is detained under a law which is unconstitutional. 

(e) the order of detention is malafide. 


The general rule is that the person who petitions for a writ must be the 
person whose right has been infringed. This does not apply to Habeas Corpus. The 
person detained in a prison is severely handicapped. The law understands this and 
allows a petition to be moved on behalf of the prisoner by his friend or a social 
worker or even a stranger. 

Habeas Corpus would not lie where the return to the writ discloses that a 
person is in prison in execution of a sentence by a competent court. The writ is 
not issued when a person is put under physical restraint under a valid law. Where 
it is shown that the Petitioner was arrested and imprisoned without the authority 
of law or with malicious intent the court may award suitable monetary 
compensation”? or exemplary costs!” 

Habeas Corpus may be granted to secure the release of a person under the 
orders of a court-martial on the limited ground of lack of jurisdiction or that 
the procedure was violative of natural justice. 


Habeas Corpus. 


191. Kanu Sanyal v. District Magistrate, A.J.R. 1974 S.C. 510. 
192. Rudal v. State of Bihar. A.LR. 1983 S.C. 1086, 
193. Bhim Singh v. State of J. & K., ALR. 1986 S.C. 494. 
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The writ would be issued to assist the legal guardian in obtaining the custody 
of a child from any other person. It also lies in cases of preventive detention. 


7.151 Mandamus literally means a command or an order. It is a command 
directing a person, corporation, inferior court or 
government or any public authority to do the thing 
or perform the act specified in the writ. The thing or act must be in the nature of 
a public duty. This writ is a wakening call. It tells the sleeping authority to wake 
up and perform its public duty. It is also used to order the authority which refuses 
to perform a public duty. It is a writ which demands activity. It sets the authority 
in motion. 
Before Mandamus is issued the following conditions must be satisfied. 


Mandamus. 


(1) The petitioner must show that he has a legal right and that the person 
against whom the mandamus is sought has a legal duty. 

(2) The duty must be imposed by law (Constitution, Act, subordinate 
legislation etc.) 

(3) The petitioner moved the authority for performing the legal duty but 
the, authority has either not acted or refused to act. This is in short called demand 
and refusal. 

(4) The public authority is acting under a law which is unconstitutional. 


Mandamus will not lie — 


(i) where their is a discretion to act or not to act as distinguished from a 
duty the authority cannot be ordered to exercise the discretion.'”* 

(ii) against a private individual or organisation unless they are entrusted 
with a public duty. 

(iii) to enforce a contract against the government, but may in appropriate 
cases issue as promissory estoppel to enforce a promise made by the government 
relying on which the petitioner has altered his position to his prejudice.'”° 

(iv) against a company even though it may be a government company. 

Mandamus will not issue against,— 


(a) The President or the Governor of a State for the exercise or performance 
of the duties of his office. 
_(b) The High Court or its chief justice or a judge acting in judicial 
capacity but may lie in its administrative capacity to question appointments, of 
disciplinary orders ete.!°° 


7.152 The writ of prohibition is issued by a superior court to an inferior 
eerie court or tribunal to prevent it from usurping juris- 
KiNg) diction which is not vested in it, It forbids and compels 
the inferior court or tribunal to travel outside its legal limits or jurisdiction and 
also prevents it from violating the rules of natural justice, 
The court readily grants prohibition where— 


R (a) the defect of jurisdiction is apparent on the face of the record i.e. it 
is patent and does not need much argument to make it clear. 


194. Union of India v. Anglo Afi i 

= ighan Agencies, A.I.R. 1968 S.C. 718. 
fe State of M.P. v. G.C. Mandavar, AIR, 1954 Sates. hey 
196, Chief Justice v, Dikshitalu, (1979) 2 8.C.C. 34. 
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(b) a fundamental right is infringed. 

(c) an inferior court or tribunal has entertained an appeal where no appeal 
lies under an Act. 

(d) the inferior tribunal is biased. 

$ (e) an authority is acting under a law which is unconstitutional or ultra 
vires. 

It must be noted that prohibition lies only against judicial or quasi-judicial 
functions (courts and tribunals). It does not lie against the legislative or executive 
functions. It cannot be issued against private persons or associations. 

Prohibition issues so long as proceedings are pending before a court or 
tribunal. If the court or tribunal has passed final orders in the matter, no prohibition 
would lie. Where an election tribunal had given its finding and finally decided 
the election petition it was held that prohibition would not lie.” 


7.153 Whenever any body of persons (a) having legal authority (b) to 
determine questions affecting the rights of subjects 
and (c) having the duty to act judicially (d) acts in 
excess of their legal authority certiorari lies to quash the decision which goes 
beyond its jurisdiction. "* 

All the four conditions enumerated above must co-exist before a writ of 
certiorari may be issued. We will now discuss the four conditions— 


Certiorari. 


(a) having legal authority. It issues against a body vested with legal 
authority. Hence it does not lie against a private individual or a domestic tribunal 
having no statutory power. 

(b) to determine questions affecting the rights of the subject. The 
determination of the authority must affect the rights of the people. Rights may be 
personal, pecuniary, proprietary or of any other type. It may be a common law right 
or right born out of a statute.!°? A commission of inquiry does not determine the 
rights of a person so no certiorari will lie against it. 

(c) having the duty to act judicially. It means that principles of natural 
justice should be observed. The deciding authority must act in a fair and reasonable 
manner and must not have any bias or prejudice. 

(d) acts in excess of its authority. The judicial or quasi-judicial authority 
acts without or in excess of jurisdiction. Violation of the rules of natural justice 
is acting without jurisdiction. Committing an error apparent on the face of the 
record leaves an authority open for being corrected by certiorari. 


The superior court while granting certiorari acts in a supervisory and not 
appellate jurisdiction. If a tribunal gives an erroneous decision the remedy lies in 
appeal and not by way of certiorari. The reason is that certiorari will not issue to 
correct a mere error of law, except where it is apparent on the face of the record. 
It also lies where an order has been obtained by fraud or collusion or the decision 
has been vitiated by malafide. 

Certiorari can be issued only by a superior court. Certiorari is directed 
against the orders of an inferior court or tribunal. A court cannot issue certiorari 


197. Hari Vishnu Kamath v. Syed Ahmed (1955) 1 S.C.R. 1104. 
198. Province of Bombay V. Khusaldas (1950) S.C.R. 621. 
199. Saghir Ahmed v. State of U.P. (1955) 1 S.C.R. 707. 
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to itself or to a tribunal not inferior or subordinate to it. A High Court can issue 
a writ against itself in its administrative capacity but not against itself in judicial 
capacity. It follows that a High Court can issue certiorari to a tribunal situated 
within its jurisdiction. A High Court cannot issue a writ to another High Court. 
A bench of a High Court cannot issue a writ to another bench of the same High 
Court.”"! 


7.154 Certiorari lies against an authority which is acting within its 
Naturalists jurisdiction but has violated the principles of 
2 natural justice. (This topic has been dealt in detail in 


Chapter 32 Natural Justice) Natural justice comprises of several rules. They are— 


1. The authority must give reasonable notice to the party likely to be 
effected to meet the case or allegation against him. 

2. Such party must be afforded a reasonable opportunity of being heard. 
What is reasonable will depend on the circumstances of the case. Generally it is 
agreed that the affected party must be given full opportunity to adduce evidence 
on which it relies. The evidence of the other party must be recorded in its presence. 
No evidence should be taken behind the back of any party. Documents should not 
be withheld from any party. Opportunity must be given to cross examine witnesses 
of the opposite party. This is called audi alteram party. 

3. The authority must give its decision on the material before it and on 
merits. It is against the principles of natural justice to decide according to the 
instructions of a superior officer or in conformity to a pre-determined policy. 

4. The person who hears must decide the case. 

5. No person can be a judge in his own cause. 


7.155 Bias or prejudice vitiates all legal proceedings rendering them a 
nullity. The person who decides must have no interest 


Blag: in the matter. The interest may be of 3 types: 


G) Direct interest. Where the judge is a party or a witness or has personal 
knowledge of the facts. Such a person should not hear the matter because a person 
must not be a judge in his own cause. 

Gi) Pecuniary interest. Where the judge is financially interested in the 
matter e.g. a judge must not hear the case of a company in which he holds 
shares. 

Gii) Personal interest or bias. Personal bias occurs where the judge is 
related to a party or may be hostile to a party owing to something that happened 
during or before the trial. 


All these rules are based on the salutary principle that justice should not 
only be done but manifestly and undoubtedly be seen to be done. Judges like 
Ceaser’s wife must be above suspicion. 


7.156 The Supreme Court has laid down??? that every judicial or quasi- 
Speaking Order. judicial authority must record reasons for its decision. 


If no reasons are given the supervis jurisdiction 
would become nugatory. : Sibel 


200. Pradyot v. Chief Justice (1955) 2 S.C.R. 1331. 
201. Rupa Ashok Hurra v. Ashok Hurra (2002) 4 S.C.C. 388. 
202. Maharashtra S.B. v. Gandhi (1991) 2 S.C.C. 716. 
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7.157 There are similarities between the two writs Prohibition and 
Certiorari. They are issued against judicial or quasi- 
judicial authorities. They are meant to confine the 
authorities within the limits of their jurisdiction. The 
grounds on which they are issued are similar. But there are material differences in 
the scope of these two writs. 


Difference between 
Prohibition and Certiorari. 


(1) They are issued at different stages of proceedings. If an inferior court 
having no jurisdiction in a matter takes it up for hearing the aggrieved person can 
petition for Prohibition. If such a court hears the matter and gives a decision the 
proper remedy is Certiorari and not Prohibition. Certiorari quashes the decision on 
the ground of excess or want of jurisdiction. Prohibition issues where the court has 
not reached and passed the stage of giving a decision. Prohibition lies where the 
matter is pending and there is something to be prevented. After decision the matter 
is disposed of so the proper remedy is Certiorari. 


7.158 Quo Warranto literally is a question Where is your warrant of 
appointment? The Court by this writ examines the 
legality of the claim of a person to a public office or 
franchise. If he is not able to show his legal right he may be ousted by the Court. 

The writ of Quo Warranto will issue if the following conditions are satisfied. 


1. The office must be a public office, an office of public nature. An office 
in which the public are interested. The treasurer of a society or a charitable trust 
is not a public office. The office of advocate-general is a public office and so is 
a judge of the High Court, 

2. The office must be a substantive office, It means an office independently 
entitled, A ministerial post where a person has to discharge the functions of a 
deputy or servant at the pleasure of another is not a substantive office. 

3. The petitioner in case of Quo Warranto does not seek to enforce any 
right of his.2°* The petitioner is not required to be a claimant to that office or to 
have any personal interest in it. Quo Warranto proceeding is an exception to the 
rule that only a person who is aggrieved may apply for a writ. Any public minded 
person can move the court to obtain this writ. 

It is not necessary to implead the appointing authority as a respondent in 
the proceedings. If the Governor has appointed a person as Chief Minister, in a 
writ seeking quo warranto against the Chief Minister only the person occupying 
the office of Chief Minister will be a party. The Governor need not be made 
answerable to the Court. 


Quo Warranto. 


7.159 1, Mandamus commands activity. 
Various Writs distinguished Prohibition orders inactivity. Prohibition stops an 
from each other. authority in the middle of a proceedings. It prevents 
usurpation of jurisdiction. 
2. Mandamus is generally addressed to administrative authorities, Certiorari 
and Prohibition generally control the courts and tribunals. 
3. Certiorari and Prohibition are instruments to control an inferior tribunal 


O l ere 
203. Karkare v. Shevde. ALR. 1952 Nag. 333. 
204. B.R. Kapur v- State of Tamil Nadu (2001) 7 S.C.C. 231. 
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which has exceeded its jurisdiction or wrongly exercised its jurisdiction. Mandamus 
is issued against an inferior tribunal which has declined to exercise its jurisdiction, 

4. Mandamus may direct a tribunal to proceed according to law. Certiorary 
quashes the proceedings or removes the proceedings to itself on the ground of lack 
of jurisdiction or error apparent-on the face of the record erc. 

5. The grounds for issue of Certiorari and Prohibition are the same, 
Prohibition is issued at an earlier stage when the matter has not come to a close, 
to prevent the tribunal from going ahead. Certiorari lies where a tribunal after 
exercising jurisdiction where it had none or exceeding its jurisdiction where it had 
some, handed over a final decision, 

6. The object of Prohibition is prevention. The object of Certiorari is 
prevention and cure both. 

7, Mandamus commands a person to perform a function which it is under 
a legal duty to perform. Quo warranto is an enquiry to ascertain whether a person 
holding an office has legal authority to do so. When he is not able to support his 
claim he may be ordered to vacate. 


7.160 The Supreme Court has been empowered by Art. 32 to issue 
directions, orders or writs for the enforcement of 
fundamental rights. A High Court has under Art. 226 
such powers not only in relation to fundamental rights but also for any other 
purpose. Thus the power of a High Court is wider. It can be invoked for any other 
purpose while access to Supreme Court under Art. 32 is only for the purpose of 
enforcement of a fundamental right. 

Article 32 is a basic feature of the Constitution. It cannot be omitted by 
amending the Constitution. Article 32 being a fundamental right an aggrieved 
person may access the Supreme Court directly, that is, without first resorting to the 
High Court. 


Arts. 32 and 226. 


7.161 Article 33 provides an exception to the fundamental rights. There 
are Certain arms of the executive where freedom has 
to be controlled. Armed Forces, Police, intelligence 

agencies are such organisations. This article confers on the Parliament power to 

make law setting out the limits within which the fundamental rights would be 

available to the members of the organisations specified in Art. 33.20 

The Army Act, The Navy Act, The Air Force Act, The Border Security Force 

Act and many such other Acts curtail the Tight of association under Art. 19(1)(c). 

The Police Forces (Restriction of Rights) Act, 1966 declared a member of police 

force cannot be a member of a trade union or labour union or political association. 

The power to make law under Art. 33 is given to Parliament and not to State 
legislatures. 


Art. 33. 


7.162 Article 34 contemplates a situation where martial law has been 
ATOA, declared in a particular part of the country. If during 

martial Jaw any illegalities are committed in the 
restoration of order the Parliament is given the power to pass an Act of Indemnity. 
Martial law is different from a proclamation under Art. 352(1). 


205. Union of India v. LD. Balam Singh (2002) 9 $.c.c. 73, 


Chapter 8 


DIRECTIVE PRINCIPLES OF 
STATE POLICY 


8.1 The Fundamental Rights and the Directive Principles (DP) have a 
z HPN common origin. The Nehru Report of 1928! which 
eset Directive contained a Swaraj Constitution of India incorporated 
some fundamental rights. These included such rights 
as the right of elementary education. The Sapru Report of 1945? clearly divided 
the fundamental rights into two categories — justiciable and non-justiciable. 
Sir B.N. Rau, Constitutional Adviser to the Constituent Assembly advised that the 
individual rights should be divided into two categories. Those which can be 
enforced by a court and those which are not so enforceable. The latter he thought 
are moral precepts for the authorities of the State. His suggestion was accepted by 
the Drafting Committee. As a result we have Fundamental Rights which are 
justiciable in Part III and DPs which are non-justiciable in Part IV. 
The objective of both is securing social, economic and political justice and 
dignity and welfare of the individual. 
Our Constitution makers followed the model of the Constitution of Eire 
(commonly called Ireland) which sets forth certain principles of social policy for 
the guidance of the State but which are not cognisable by any court. 


8.2 Articles 38 to 51 contain 17 DPs. Articles 39A, 43A and 48A were 

Rey enacted in 1976 by the 42nd Amendment Act. 

Classification Mga The 44th Amendment Act changed Art. 38. The 86th 
Amendment passed in 2002 has substituted Art. 45. 

They have been variously classified. As the DPs cover a wide range and 
deal with many aspects of life no classification can be perfect. We may classify 
them into three groups (A) those which go to make a welfare state (B) those which 
would ensure equality of status and opportunity and (C) those which are in the 
nature of individual rights. 

Group (A) would include Arts. 38(1), 38(2), 43, 47, 39(b) and (c), 51. 
Group (B) would cover Arts. 40, 44, 45, 46, 47, 48, 48A, 49, 50. Group (C) 
comprises of Arts. 39, 41, 42, 43A and parts of Arts. 43 and 45. 


8.3 The Constitution contains directives in places other than Part IV. 
i IERS These directives are equally important. Article 335 
Directivas in oo states that in making appointments to services and 


1. All Parties Conference Committee Report, 1928. It was chaired by Motilal Nehru. 
Hence is popularly known as Nehru Committee Report. y 
2. Constitutional Proposals of Sir Tej Bahadur Sapru Committee, 1945. 
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posts in the government the claims of Scheduled Castes and Tribes shall be taken 
into consideration, consistently with the maintenance of efficiency of administration, 
Article 350A enjoins the State and every local authority to provide facilities for 
instruction in the mother-tongue at the primary stage for linguistic minorities, 
Article 351 says that it shall be the duty of Union to promote the spread of Hindi 
language, to develop it and to secure its enrichment. 


8.4 Though the objective of both Funda- 
mental Rights (FRs) and DPs are identical there are 
significant differences between the two. 


Difference between FRs 
and DPs. 


1, Fundamental rights are mostly political rights which tend to restrain the 
State. They are also called negative rights. Articles 14 and 21 are negatively 
worded. DPs are social rights in the form of positive obligations of the State and 
pertain to the economic field. 

2. The scope of fundamental rights is limited but the DPs cover a vast area. 

3. Fundamental rights are justiciable. Courts protect them and compel the 
State to respect them. But Courts cannot direct the State to give effect to a DP. 
They are unenforceable rights. 


AANE AEPA PE 8.5 FRs are legally enforceable because they 
DPs. are guaranteed rights. But DPs cannot be legally 
enforced. This gives rise to two situations: 


(a) The exercise of a FR by a person seems to be inconsistent with a DP— 
A butchers right to carry on his business and Art. 48 prohibiting slaughter of 
cows etc. 

(b) A legislation to give effect to a DP infringes or abridges a fundamental 
right. A legislation fixing a minimum wage violates the right to carry on a trade 
under Art. 19(1)(g). 


Article 31C accepts the view that there may be situations in which there 
may be a conflict between an FR and a DP. It lays down that if a law is enacted 
to implement the principles contained in Part IV of the Constitution than it shall 
not be open to attack on the ground that it is inconsistent with an FR. The law 
will prevail over the FR. Thus Art. 31C gives primacy to all laws implementing 
the DP over the FRs. 

In Champakam’ the Supreme Court clearly stated— 

The Directive Principles have to conform to and run Subsidiary to the Chapter 

on Fundamental Rights. 

s Dr. P.K. Tripathi disagreeing with the observation of the Court argued that 
it was incorrect to attribute superiority to FRs. The two must be construed 
harmoniously. * 

7 In the Kerala Education Bill the Supreme Court adopted the harmonious 
interpretation rule in 1959. It observed that the principle of harmonious construction 
should be adopted and attempt be made to give effect to both FRs and DPs. In 


3. State of Madras v. Champakam, AAR. 1951 S.C. 228. 


. Dr. P.K. Tripathi, Spotlights on Constitutional Int i 291-322 
5. In re. Kerala Education Bill (1959) S.C.R. 995. al rae ee 
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Kesavanand® the Court again clearly came out in favour of no superiority. It 
enunciated two principles: 


(1) Both FRs and DPs are equally fundamental though DPs are not directly 
enforceable by courts 
(2) FRs and DPs are complementary and supplementary to each other. 


In Minerva Mills’ the court reiterated that harmony and balance between 
FRs and DPs is an essential feature of the basic structure of the Constitution. As 
a result of Minerva Mills’ even after insertion of Art. 31-C, DPs have no primacy 
over FR. The Supreme Court has revised its views expressed in earlier decisions 
conferring superiority on FRs. Both FRs and DPs are on the same level. In case 
of an apparent conflict it is for the court to resolve it in exercise of its power of 
judicial review. 

The court cannot declare a law which is inconsistent with a DP as void but 
the courts have upheld the validity of a law on the ground that it was enacted to 
implement a DP. 

In Sanjeev Coke? the Supreme Court took the view that the effect of the 
Courts opinion in Minerva Mills’ is that Art. 31-C exists in the form in which it 
was before the 42nd Amendment. It protects only those laws which seek to 
implement Art. 39(b) and (c). In Property Owners? a Bench of the Supreme Court 
has opined the Sanjeev Coke? requires reconsideration. 


8.6 Numerous statutes both Central and State have their genesis in the 
desire of the State to implement a D.P. Just after the 
commencement of the Constitution a wave of agrarian 
reforms hit the country. Most of the States abolished intermediaries (known as 
Zamindar, Jagirdar, Malguzar, Inamdar etc.) and other hereditary proprietors and 
land became the property of the cultivator. Agriculture Land Ceiling Acts were 
passed. All these are relatable to Art. 39(b). To facilitate the implementation of this 
DP the Constitution was amended several times. 

The 73rd Constitution Amendment Act and legislation enacted with 
reference to the above Act were to bring in Panchayati Raj. Powers have been 
conferred on Zila Parishads, Municipalities and Panchayats. This gives effect to 
Art. 40. 

In 1971 fourteen banks were nationalised. During the seventies many 
industries were taken over by the government. This was to implement the directives 
contained in Art. 39(b) and (c). Legislation guaranteeing equal pay for equal work 
is relatable to Art. 39(d). The 26th Amendment of the Constitution made in 1971 
abolished the privy purses which were granted to the Rulers of Indian States. 
During the same period by amending the Constitution (28th Amendment) power 
was conferred on the Parliament to vary or revoke the conditions of service of the 
members of Indian Civil Service. 

All these were purported to realise the ideals enshrined in Art. 39. 

Article 43 states that the State shall frame its policy to promote cottage 


Implementation of DPs. 


Kesavanand Bharati v. State of Kerala, A.J.R. 1973 S.C. 1461. 

Minerva Mills -v: Union of India, A.1.R..1980 S.C. 1789. 

Sanjeev Coke Co. v. Bharat Coking, A.I.R. 1983 S.C. 239. 

Property Owners Association v. State of Maharashtra, 2001 (4) S.C.C. 455. 
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industries in rural areas. This was a thing advocated by Mahatma Gandhi also. The 
Government has reserved many items in its industrial policy for the small scale 
industries. Various Boards and Commissions established by the State are working 
to implement that directive. Some of them are Khadi and Village Industries 
Commission, All India Handicraft Board, All India Handloom Board, Silk Board 
and Coir Board. Primary education has been made compulsory by legislation in 
some States (Art. 45). Training institutes, educational institutions, hostels etc. have 
been established for the exclusive benefit of Scheduled Castes and Tribes and 
other weaker sections. 

For lifting the standard of living of the people specially in the rural areas 
many schemes have been launched e.g. Jawahar Rojgar Yojana, Integrated Rural 
Development Programme, Indira Awas Yojana, Desert Development Programme, 
Education Guarantee Scheme, Sarva Shiksha Abhiyan etc. 

Prohibition (Art. 47) of intoxicating drinks and drugs was an important 
element in Gandhiji’s view. Immediately after Independence many States introduced 
prohibition. But dismal failure in implementation gave rise to rampant corruption 
without in any way reducing the bad habit. Haryana imposed prohibition in 1996 
and lifted it in 2000. But gradually all such States barring a few were forced to 
repeal prohibition laws. It is the failure of the people to follow the Gandhian 
ideals, Prohibition failed in India as it did in the U.S.A. 

The Criminal Procedure Code, 1973 has effected the separation of judiciary 
from the executive (Art. 50). Previously cases under the Indian Penal Code etc. 
were tried by executive officers. Now all criminal trials are conducted in a court 
presided over by a judge who is under the control of the High Court. 

Many States have enacted laws to prohibit slaughter of cows, bullocks and 
calves in view of Art. 48. 

The numerous Acts pertaining to labour e.g. Minimum Wages Act, Workmens 
Compensation Act, Maternity Benefit Act, Industrial Employment (Standing Orders) 
Act, The Factories Act etc. are all aimed at implementing Arts. 41, 42, 43, 43A etc. 
The Water Pollution, Air Pollution, Environmental Pollution Acts, The Forest Act, 
and Wild Life Protection Act passed by the Parliament are in furtherance of the 
directive contained in Art. 48A. 


8.7 But there remains one article, Art. 44, to implement which the State 
is dragging its feet. The first step was taken in 1954 
by enacting The Special Marriage Act. It was followed 
by 4 Acts unifying the personal laws of the Hindus. Article 44 was based on the 
concept that there is no necessary connection between religion and personal law 
in a civilised society.'° It is unjust for the State to discriminate between Hindus 
and Muslims. The traditional law of the Hindus has been codified and modernised. 
It is also unjust to deprive the muslim woman of the rights which are available 
to Hindus, Christians and others. Article 25 guarantees religious freedom but Art. 
44 seeks to keep religion away from personal law. The Muslim law of crimes and 
evidence is no more applicable. The same penal laws and laws of evidence are 
applicable to all irrespective of religion. Time has come to apply the same set of 
laws in tegards to Marriage, divorce, adoption and succession to all citizens 
irrespective of their religious pursuation. Without a uniform set of laws the people 


Art. 44 Uniform civil code. 


10. Sarla Mudgal v. Union of India (1995) 3 S.C.C. 635. 


8.10] Directive Principles of State Policy 123 


of India will not amalgamate to form an integrated nation, Secularism, a basic 
feature of the Constitution, can be achieved only by implementing the provisions 
of the Constitution of which Art. 44 is a vita) part. Article 44 shows the path to 
bring all the people, including the Muslims, into the mainstream. It must be clearly 
understood that uniform civil code does not mean that Hindu law shall apply to 
all. It means that one code should be enacted which should apply to all. 


8.8 In a survey conducted by the Times of India on 23rd June 1995, 84% 
of the people came out in favour of Uniform Civil 
Code. According to survey published by India Today 
on 29th August 2005, 57% say that India should 
have a Uniform Civil Code. In 2000 a U.N. convened International Convention 
on the Elimination of all forms of Discrimination Against Women (CEDAW) 
passed a resolution saying that India has betrayed its women and the principle to 
which it became a signatory in 1953. It must enact a uniform family law. India 
under CEDAW is bound to ensure gender equality under national laws. Parliament 
must make a law divesting religion from personal laws. 


Discriminatory against 
women. 


8.9 It would be apt to recall what Justice 
M.C. Chagla former Chief Justice of Bombay High 
Court had to say on this.!! 


That (Art. 44) is a mandatory provision binding on the government .,.. The 
Constitution was enacted for the whole country, it is binding on the whole 
country and every section and community must accept its provisions and 
directives. 


Justice M.U. Beg former Chief Justice of India wrote!?— 


Questions of personal law, such as marriage and succession, are not matters 
of religion. It would be against reason to urge that ‘a rule of succession’ 
which is just for a Hindu or a sikh family ... could be unjust in another family 
because they profess a different religion. 


Opinion of M.C. Chagla and 
M.U. Beg. 


8.10 Successive governments have been stating when questioned on non 
/ F implementation of this directive that no law can be 
ranges In MORI sy made unless the muslim community comes forward 
j with such a demand. Article 44 has no such provision. 
The implementation of a valuable directive cannot be made dependant on a 
minority of 12%. This would be contrary to all principles of Constitutional law. 
It is worth noting that many Muslim countries have adopted monogamy and 
changed Muslim law in various other aspects. These countries are Iran, Egypt, 
Morocco, Jordan, Syria, Turkey, Tunisia and Pakistan. Chief Justice Chagla regarded 
polygamy as an insult to womanhood and a discrimination between Hindu women 
and Muslim women. The Supreme Court has many a times urged the government 
to bring about a Uniform Civil Code.” 
It seems that it is the opinion of the Muslim vote bank that guides the 
policy of the government and not the principles contained in the Constitution. 


11. M.C. Chagla; Plea for a Uniform Civil Code—Motilal Nehru Lecture: 

12. M.U. Beg; Impact of Secularism on Life and Law World Round Table, 1973. 

13. Ahmed v. Shah Bano (1985) 2 S.C.C. 556; Jordan v. Chopra (1985) 3 S.C.C. 62; 
Sarla Mudgal v. Union of India (1995) 3 S.C.C. 635. 
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Over the years, political parties have come to treat the minorities as vote banks 
to be wooed through their priestly class.'* This class has a vested interest in 
keeping their flock backward. Even triple talaq which was clearly disapproved by 
the Prophet is followed in India though abolished in many Muslim countries. 


8.11 In conclusion it may be remarked that successive governments have 
been wholly remiss in their duty of implementing the 


Conran, constitutional mandate given as Art. 44. 


EA AE ee 


14. Aruna Asaf Ali; Resurgence of Indi iaf Ali was 
posthumously awarded Bharat si Me ‘een Woman, Smt. Aruna Asaf Ali was 


Chapter 9 


FUNDAMENTAL DUTIES 


9.1 Fundamental Duties (Art. 51A) did not form part of the Constitution 
as originally adopted. They were included in 1976 
by the 42nd Amendment. None of the major demo- 
cracies i.e. the U.S.A., Australia, Canada, France, Germany etc. contain a table of 
duties. Article 29(1) of the Universal Declaration of Human Rights makes a succint 
statement regarding duties. It states, 


General. 


Everyone has duties to the community in which alone the free and full 
development of his personality is possible. 


9.2 Fundamental Duties are comparable to the Directive Principles. The 

A ee duties are addressed to the citizens. The country 
PATEE with Directive expects them to perform certain duties as citizens. 

They are not spectators but active participants in 
attainment of national goals. The Directive Principles are goals set up by the 
Constitution for all governments. It is the duty of the State to apply these principles 
in making laws (Art. 37). But in case a State does not implement a Directive 
Principle it cannot be penalised. There is no legal sanction. The only sanction is 
public opinion. Similarly the Duties have no sanction attached. The citizen must 
introspect and endeavour to perform these duties. The sanction should be self 
imposed. They cannot be enforced by a court. 

For determining the constitutionality of a law the court looks in appropriate 
cases at the Directive Principles. Similarly in suitable cases the court will pay due 
regard to the Fundamental Duties. The courts will uphold as valid any law which 
prohibits an act which is violative of the duties. 


9.3 Fundamental duties are not enforceable by courts, yet they provide 

a valuable guide and aid to interpretation of the 

Duties not enforceable but Constitution. The Supreme Court has held that the 

a valuable guide. duties must be used as a tool to control State action 
drifting from constitutional values.’ 


9.4 The duties of the citizens enumerated in 
Art. 51A are— 


(a) to abide by the Constitution and respsect its ideals and institutions, the 
National Flag and the National Anthem; 


List of Duties. 


1. AIMS Students’ Union v. AIIMS (2002) 1 S.C.C. 428. 
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(b) to cherish and follow the noble ideals which inspired our national 
struggle for freedom; 

(c) to uphold and protect the sovereignty, unity and integrity of India; 

(d) to defend the country and render national service when called upon to 
do so; 

(e) to promote harmony and the spirit of common brotherhood amongst 
all the people of India transcending religious, linguistic and regional or sectional 
diversities; to renounce practices derogatory to the dignity of women; 

(f) to value and preserve the rich heritage of our composite culture; 

(g) to protect and improve the natural environment including forests, 
lakes, rivers and wild life, and to have compassion for living creatures, 

(h) to develop the scientific temper, humanism and the spirit of inquiry 
and reform; 

(i) to safeguard public property and to abjure violence; 

(j) to strive towards excellence in all spheres of individual and collective 
activity so that the nation constantly rises to higher levels of endeavour and 
achievement. 

*(k) who is a parent or guardian to provide opportunities for education to 
his child or, as the case may be, ward between the age of six and fourteen years. 


of eS) oe eee 


2. Inserted by the Constitution (Eighty-Sixth Amendment) Act, 2002. 


—_— 


Chapter 10 


THE UNION EXECUTIVE 


10.1 Article 52 states that there shall be a President of India. Article 53 
Executive power vested in declares that the executive power of the Union shall 
the President. be vested in the President. 

The executive power of the Union is vested in the President expressly, but 
there is no corresponding provision in the Constitution vesting the legislative and 
the judicial power in a particular organ of the State. Because the judicial power 
is not vested in one organ. The State may confer judicial power on the courts and 
tribunals. 

Legislative power is primarily vested in a legislature—in the Union 
Parliament and the State legislatures. Yet, it is recognised that legislature themselves 
may delegate legislative powers to appropriate authorities. The only limitation is 
that the legislature cannot denude itself of all powers and guidelines are framed 
for the delegatee. 


10.2 The division of the power of the State into three organs called Exe- 
cutive, Legislature and Judiciary are characteristics 
of all modern Constitutions. This vertical division of 
powers is called the theory of separation of powers. In some of the Constitutions 
the separation is more pronounced, as in the U.S.A.; and in some less. 

The theory of separation of power is attributed to Montesquieu! who stated 
the doctrine in the following manner— 


Separation of Powers. 


When the legislative and executive powers are united in the same person or 

in the same body or magistrates, there can be no liberty. Again, there is no 

liberty if the judicial power is not separated from the legislative and executive 
powers. Where it is joined with legislative power, the life and liberty of the 

subject would be exposed to arbitrary control; for the judge would then be 

the legislator. Were it joined with the executive power the judge might behave 

with violence and oppression. 

Blackstone was also apprehensive of concentration of powers in a single 


organ. He observed? 


wherever the right of making and enforcing the law is vested in the same man 
or one or the same body of men, there can be no public liberty. 


10.3 The Americans had a very unhappy experience with British Parliament. 
In the Parliamentary system of Britain there is no 
rigid separation of powers between the executive and 
the legislature. The Prime Minister is head of the executive and being the leader 


The American Experience. 


1. Montesquieu, L'Esprit des Lois, (1748). 
2. Blackstone, Commentaries, Vol. 1, p. 269. 
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of the majority party controls the Parliament. The Parliament denied representation 
to the U.S. colonies and imposed taxes arbitrarily. As a result the colonies had to 
fight for liberty which led to independence of the United States. The American 
considers the combining of legislative and executive powers as an evil which 
should be avoided. Madison, one of the framers of the Constitution of U.S., held 
the view that accumulations of all powers, legislative, executive and judicial in 
the same hands whether of one, a few, or many, may justly be pronounced the very 
definition of tyranny. 

The framers of the American Constitution vested the three powers in three 
distinct authorities by three different Articles of the Constitution. All legislative 
power are vested in the Congress; the executive power in the President and the 
judicial power in the Supreme Court. 


10.4 It should be noted that in practice it is impossible to put these three 
powers in water tight compartments. There has to be 
interaction and interflow of these powers, though the 
extent of the flow may be limited. In the American 
Constitution the President can send messages to the Congress and has the right 
to veto. These are legislative powers. The Congress has the right to try certain 
persons. This trial is known as impeachment, which is a judicial power. The U.S. 
senate ratifies certain appointments and treaties, which is essentially an executive 
power. Government is not a machine. It is a living thing. All organs of the 
Government have before them a common task and purpose. Their co-operation is 
indispensable. Therefore, the separation of powers can exist only to a certain 
extent and cannot be imposed dogmatically in a blind manner. 

In course of the years certain exceptions have been regarded as valid. Each 
department of the Government must exercise some incidental powers, which are 
different from its essential functions. The courts are endowed with powers to make 
rules. Many regulatory and administrative agencies combine the rule-making 
functions with judicial function of adjudicating complaints and disputes. It has 
come to be accepted that subordinate legislation and adjudication by administrative 
authorities is quasi-legislative and quasi-judicial. 

Doctrine of separation of powers only means that one organ or department 
of the Government should not usurp the functions which essentially belong to 
another organ. For example, the legislature has the duty to formulate a legislative 
policy and lay down general principles of law. This is a minimum essential 
function of the legislature, which cannot be taken by or transferred to another 
organ. 


Complete separation not 
possible. 


10.5 As observed earlier, our Constitution does not contain rigid separation 
of powers. In the Delhi Laws Act Case? the Supreme 
Court clearly stated that none of the organs of the 
State can divest itself of the essential functions which belong to it under the 
Constitution. This is based on the Doctrine of Constitutional Trust. The legislative 
and judicial functions are not vested in particular bodies, but powers and functions 
of each Constitutional entity is to be found within the Constitution. Thus, the law 
making function is generally vested in the legislature, but Arts. 123 and 213 confer 


No Rigid Separation. 


3. In re, Delhi Laws Act (1951) S.C.R. 747. 
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the power to issue Ordinances on the President and the Governor respectively. The 
power is to be exercised in conformity with relevant conditions, Thus, our 
Constitution does not erect a Chinese wall dividing different organs isolating them 
completely. In Kesavanand,' the Supreme Court has laid down that the doctrine 
of separation of powers is one of the basic features of the constitution which 
cannot be whittled away even by amending the Constitution. 


Freeidania! and 10.6 Our Constitution creates an. office of 

arliamentary form 3 4 

of Government: the President but the form of Government is not 
Presidential. 


It would be better to understand and distinguish between the Presidential 
and Parliamentary forms of Government. The main characteristics of the Presidential 
type of Government are: 


1. The President is the head of the State and also the head of the 
Government. He is not only the head of the political system but also of the 
national life. He is the real executive and not merely notional executive. The 
powers vested in him are in practice actually exercised by him. 

2. All executive powers are vested in the President. The cabinet appointed 
by President is merely to advise him. He is not bound by their advice. He may 
obtain their advice and yet may choose to act on his own judgement. 

3, The President is elected directly by the people who constitute the 
electorate. The term of the office of the President is not dependent on the will of 
the legislature. The legislature does not elect the President and the legislature 
cannot seek to oust him from office. 

4, The President and the members of the cabinet are not members of 
legislature. The President has no power to dissolve the legislature before the expiry 
of its term. The legislature cannot terminate the term of the President except by 
way of impeachment. In this way the President and the legislature are elected for 
fixed terms and are independent of each other. 

[For Parliamentary form see paras. 11.1 and 11.1A] 


Advantages of Presidential 10.7 The advantages of Presidential systems 
Form. are— 

a. Stability. Because the President remains in office for a fixed term and 
is not dependent on the legislature for continuing in office. 


b. Faster decision making, All executive powers are vested in one 
individual who is the President. In times of war or emergency or any other national 
crisis he can arrive at a decision quickly. He does not have to apply his energy 
in obtaining consent of his cabinet. 


c. Role of experts. The President is free to select such persons as he may 
deem proper to be his advisors. He may select experts to head several departments. 
These heads would constitute his cabinet. In a Parliamentary form the ministers are 
appointed not because of their administrative ability or expertise in particular area 
but on the grounds of political expediency. 

d. Party division are not prominent. After assuming office the President 
is accepted as a leader of the nation and not merely of a party. He views each 


4. Kesavanand Bharati v. State of Kerala, A.LR. 1973 S.C. 1461. 
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problem as national problem and not from a party angle. This provides greater 
unity and cohesion to the nation. In a Parliamentary form the party divisions are 
never eliminated. The Prime Minister always identifies himself as belonging to a 
particular party. 

e. Separation of legislative and executive powers. Presidential form of 
Government is based on the doctrine of separation of powers and provides for 
checks and balances to keep the different organs within their allotted areas. This 
provides better protection to liberty. In a Parliamentary form the legislative and 
executive powers are concentrated in the Council of Ministers headed by the Prime 
Minister which may sometimes pose a threat to human rights. 


10.8 The only person who is responsible for thinking and planning for 
the whole nation is the President. This concentration 
of power sometimes paves the way for dictatorship. 
Collective leadership has built-in capability of 
correcting itself. This is lacking in the Presidential form. 

The President may have to deal with a legislature which may not be very 
friendly and accommodating. In the Parliamentary form the policies laid down by 
the Prime Minister are to be followed by the legislature. If the Parliament rejects 
the policy the result would be either a new Prime Minister or a new Parliament. 
In the Presidential form the legislature is not the rubber stamp of the Presidential 
policies. The President has to make effort to persuade the legislature to follow his 
line. The tension and differences between the President and legislature are part of 
everyday politics. The absence of co-operation between the legislature and the 
President is a source of weakness. 

In the Presidential system the assessment of responsibility is periodic. The 
people may review it only when the election of a new President is due. In the 
Parliamentary form the assessment is on a daily basis because the Government is 
to justify its action before the legislature in every session. 


Drawbacks of the 
Presidential form. 


10.9 In India the President is the head of the executive. He is elected for 
a fixed term of five years. He can be removed by 
Parliament only by following the procedure for 
impeachment. Because we have adopted the Parliamentary form of Government, 
the President is the Constitutional head and the real executive powers are vested 
in the council of ministers. The Prime Minister being head of the Council of 
Ministers is the real head of the executive. The President is more or less like the 


British King? he is only formal head of the executive while the real powers are 
vested in the Prime Minister. 


Indian President. 


10.10 In order to obtain the correct overall view of the position of the 
ganag ida Naai President particular reference has to be made to 
tHe ala andtadvics ORNS Arts. 53, 74 and 75. Article 53 vests the executive 
Council of the Ministers. power of the Union in the President. Article 74 

mandates that there shall be a Council of Ministers 
to aid and advise the President in the exercise of his functions. It is further pres- 
cribed that the President shall act in accordance with such advice. Article 75(3) 


5. Ramjawaya Kapur v. State of Punjab (1956) 2 S.C.R. 225. 
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lays down that the Council of Ministers shall be collectively responsible to the 
Lok Sabha. The constitution has no article stating that the President is answerable 
or responsible to the Lok Sabha. The express provision contained in Art. 75(3) is 
the foundation of the Parliamentary form of Government. The Council of Ministers 
is the final authority to take decisions in regard to the affairs of the Union, because 
they have been vested with the authority and have been made answerable to the 
Lok Sabha. The President being the titular or formal head exercises all powers and 
functions conferred on him on the aid and advice of the Council of the Ministers. 
In U.N. Rao v. Indira Gandhi® the Supreme Court has clearly laid down that the 
Council of Ministers is in actual control of both executive and legislative functions. 
By reading together Art. 74(1) with Arts. 75(2) and 75(3) it becomes evident that 
the President cannot exercise executive powers without the aid and advice of the 
Council of Ministers. This proposition has been clarified in Samsher Singh.’ In 
that case the Supreme Court has stated that the President as well as the Governors 
are formal heads. Whenever, the Constitution requires the satisfaction of the 
President or the Governor it indicates the satisfaction of the Council of Ministers 
on whose aid and advice the President or the Governor exercises his powers and 
functions. 


10.11 It appears that there are some exceptions to the rule that the 
President shall always act on the advice of the 
Council of Ministers. The exceptions are— 


(a) The appointment of the Prime Minister. In the nature of things for 
selecting the Prime Minister the President is to find out which party commands 
majority in the Lok Sabha. When there is a clear majority the President has no 
choice. But when there is no clear majority and various small parties are combining 
to form a coalition the President has to apply his mind and act in a judicious, fair 
and impartial manner. 

(b) When the Prime Minister who has lost the confidence of the Lok Sabha 
advises the President to dissolve the House the President has to judge independently 
whether such a course of action would be in the national interest. The President 
should not blindly follow the advice tendered by the Council of Ministers which 
does not enjoy the confidence of the Lok Sabha. If it is possible to form an 
alternative Government, the President should avoid dissolution, but the President 
may dissolve the House if the term of the House is to expire within six months. 

(c) The Proviso Art. 74(1) gives the President the power to require the 
Council of Ministers to reconsider its advice. This referring back to the Council 
of Ministers would be a decision to be exercised independently by the President. 

(d) The President can under Art. 78(b) call for information relating to 
administration and legislation. Naturally, this power has to be exercised without 
the aid and advise of the Council of Ministers. Similarly the President may on his 
own submit for the consideration of the Council of Ministers any matter on which 
a decision has been taken by one Minister and which has not been considered by 
Council [Art. 78(c)]. 

(e) Article 352(3) casts a duty on the President to ensure that the decision 
to issue a Proclamation of Emergency is communicated to him in writing and that 


Exceptions. 


6. AIR. 1971 S.C. 1002. 
7. Samsher Singh v. State of Punjab, A.LR. 1974 S.C. 2192. 
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the decision is of the Union Cabinet. The President under this article has a duty 
to ensure that these two conditions are fulfilled. This again must be a personal duty 
of the President. 

(f) The death of a Prime Minister operates to dissolve the Council of 
Ministers. There is no Council of Ministers left to aid and advise the President. 
The President must select a new Prime Minister who in his judgement would be 
able to command majority in the Lok Sabha. 


Qualifications of the 10.12 No person shall be eligible for being 
President. elected as President unless,— 


(a) he is a citizen of India. 
(b) he is over 35 years of age. 
(c) he is otherwise qualified for election as a member of the Lok Sabha.* 


Article 84 prescribes that to be elected to the Lok Sabha a person must be 
a citizen of India and must possess such other qualifications as may be prescribed 
by or under any law. 

The Representation of the People Act, 1951, lays down further qualifications 
for being elected as a member of the Lok Sabha. A candidate for the Presideniship 
must not hold any office of profit under the Government of India or any State or 
any other authority subject to the control of any of these Governments. 

The Constitution clarifies that holding the office of the President or the 
Vice President or the Governor of a State or a Minister for the Union or for any 
State would not be deemed to be holding an office of profit. 


10.13 The mode of election of our President defers from that of the USA 
or France. The President is elected by a body of 
electors constituting an Electoral College. The 
Electoral College consists of— 


(a) The elected members of the Lok Sabha and the Rajya Sabha (The 
nominated members of the Lok Sabha and the Rajya Sabha are not electors). 

(b) The elected members of the legislative assembly of the States (nominated 
members are excluded). 

(c) The members of the legislative assembly of the National Capital Territory 
of Delhi and of the Union Territory of Pondicherry. This is after the 70th 
Constitution Amendment Act with affect from Ist June 1995. 


Election of the President. 


10.14 The election of the President shall be held in accordance with the 

Manner of Election. system of Proportional Representation by means of 
the single t , i 

shall be; by. secret ballot single transferable vote [Art. 55 (3)]. The voting 


The system in which a person securing numerical majority or the highest 
number of votes is declared elected is called first past the post system. If there are 
4 candidates for one seat and the secured votes are distributed in this manner— 


A - 32% 
Bo = 26% 
Coit 125% 
D - 17% 
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under the ordinary system A gets elected, even though 68% of the electors did not 
vote for him. 

The system of proportional representation seeks to avoid this anomaly. 
Under this system A must obtain more than 50% votes. This minimum number 
is fixed taking in consideration the number of seats. It is called quota. The 
formula is 


Total number of valid votes cast 


+ 1 = Quota 
Number of seats + 1 

Fixing of quota is the first stage. 

The voter indicates preferences i.e. He marks his preference against the 
names of the candidates in the ballot paper by marking 1, 2, 3, etc. 

When a candidate secures the quota then his surplus votes are transferred 
to the other candidates. Every voter has one vote but that vote is transferred from 
a candidate who does not require it to one who has not reached the quota. From 
this it derives the name single transferable vote. 

The other term used is proportional representation. The use of the term is 
not proper. Proportional representation takes place where two or more seats are to 
be filled. In case of the President the vacancy is only one. It should have been 
called alternative vote system. 

The detailed method of transferring the vote and fixing quota is prescribed 
in the Presidential and Vice-Presidential Elections Rules, 1952. 


10.15 Article 55 has devised a way by which a value is attached to each 
vote of an M.P. and M.L.A. This is an attempt to 


Value of a Vote and emphasise the federal character of the office of the 
securing parity. President. The value of the vote of an MLA is arrived 
thus— 
Populati f the Stat 
iA PEE bee Bee x — = Value of one vote 
Total number of elected members 1000 


of legislative assemblies 
Value of the vote of an MP— 


Value of votes of all MLA’s of 28 States 
= Value of one vote 


Total number of elected members of Parliament 


The value of the vote of an MLA differs from one State to another. This 
method brings a measure of uniformity among the States and parity between the 


Union and the States as a whole. 
The word ‘State’ includes the Union territories of Delhi and Pondicherry. 


10.16 The President shall not be a member of either House of Parliament 
or of a House of the legislature of any State. If a 
person who is a member of the Parliament or of a 
State Legislature is elected President he shall be deemed to have vacated his seat 
in that House on the day he enters upon his office as President. 

The emoluments and allowances of the President cannot be decreased 
during his term of office. He is entitled to such emoluments, allowances and 
privileges as may be determined by Parliament by law. From, 1998 the President 


Conditions of office. 
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is entitled to receive as salary Rs. 50,000/- per month. On laying down office he 
is entitled to a pension of Rs. 3 lacs per year. 


10.17 The President holds office for a term of 5 years from the date on 
which he enters upon his office (Art. 56). The President 
is eligible for re-election any number of times, The 
Constitution does not impose any limit regarding re-election. In the U.S.A. the 
President may seek re-election only once. Our first President Dr. Rajendra Prasad 
is the only one to have been President for two consecutive terms. 

The office of the President may terminate before the expiry of the term of 
5 years by— 

(a) The President submitting his resignation in writing addressed to the 
Vice-President. 

(b) The President being removed from office by the process of impeachment 
in the manner provided in Art. 61. 


Term of Office. 


In case for any reason the successor to the President does not enter upon 
the office then the President shall continue to hold office even after expiration of 
his term for 5 years till his successor takes oath of office. 


10.18 Article 61 of the Constitution lays down the procedure for the 
impeachment of the President. The procedure is quasi- 
judicial as well as political. The only ground for 
impeachment specified in Art, 61 is violation of the 
Constitution—Under the US Constitution the impeachment may be for treason, 
bribery or other High crimes and misdemeanours. The charge against the President 
may be initiated in any House of the Parliament. The charge must be in the form 
of a proposal contained in a resolution. The notice for moving the resolution must 
be signed by not less than one fourth of the total number of members of the House. 
Advance notice of 14 days is required, The resolution must be passed by a majority 
of not less than two third of the total membership of the House. 

After the charge is so preferred by one House it is investigated by the other 
House. The President has the right to appear and be represented in such 
investigations. The House may delegate the work of investigation to any court or 
tribunal. If after investigation the House passes the resolution by 2/3 majority 
declaring that the charge is proved, the effect of the resolution would be that the 
President shall stand removed from his office from the date on which the resolution 
is passed, 

In the U.S.A. the senate has the sole power to try impeachment. At the trial 
the Chief Justice of the Supreme Court presides. The removal resolution is to be 
passed by 2/3 majority of the members present at the trial. 


Impeachment of the 
President. 


10.19 Article 71 provides that all disputes in connection with the election 
Disputes regarding of President or Vice-President shall be inquired into 
Elections. and decided by the Supreme Court. Even where the 

3 election of the President or the Vice-President is 
declared void all acts done by the President or the Vice-President in the performance 
of the duties of his office before the date of the decision do not become invalid.” 


9. In re, Presidential Elections, ALR. 1974 S.C, 1982. 
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10.20 If there exist vacancies in the Electoral College which elects the 
President the election cannot be called in question 
on the ground of such vacancy. Election for the post 
of the President cannot be postponed on the ground that some legislative assemblies 
have been dissolved and elections are yet to take place because Article 62 mandates 
that the election to fill a vacancy must be completed before the expiration of the 
term of the President. 


Existence of Vacancies. 


10.21 Article 53 vests the executive power of the Union in the President. 
Executive Power has not been defined in the 
Constitution, It broadly includes determination of 
policies as well as carrying it into execution. Owing to the expansion of the sphere 
of Government and increase in the functions of the State it is generally agreed that 
executive power comprises all such powers which do not belong to the legislature 
or the judiciary. Thus, executive power is the residuary function. It includes 
initiation of legislation, maintenance of law and order, promotion of social welfare, 
bringing about economic justice, formulation of foreign policy and in general 
carrying out the affairs of the State . 

The various powers, which have been vested in the President as a repository 
of executive power and also by some express provisions in the Constitution, may 
be thus classified. 


a. Administrative 
b. Military 

c. Diplomatic 
d. Legislative 
e. Judicial 

f. Emergency 

g. Miscellaneous 


We will now, examine each of the powers in detail. 


Powers of the President. 


10.22 The executive functions, which are administrative in nature, are 
carried out by the different ministries and departments 
of the Government. Unlike the American President 
our President does not exercise control or supervision over the Departments of the 
Government. It is a matter of form that all executive action of the Union is 
expressed to be taken in the name of the President. All orders made in the name 
of the President are to be authenticated in such manner as may be prescribed by 
the rules to be made by the President (Art. 77). All contracts and deeds pertaining 
to transfer of property made on behalf of the Goyernment of India must be made 
in the name of the President and executed in the prescribed manner [Art. 299], 

The President has the right to be informed of the affairs of the Union 
and it may be presumed that he has like the British King, the right to be informed 
and the right to counsel and to warn. The administrative power includes the 
power to make appointments to certain offices under the Constitution. These 
offices are— 

1. The Prime Minister of India and other Ministers of the Union, 


2. The Attorney-General of India. 
3. The Comptroller and Auditor General of India. 


Administrative Powers, 
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The Judges of the Supreme Court and the High Courts. 

The Governors, Lieutenant Governors and Administrators. 

The Finance Commission. 

The Chairman and members of the Union Public Service Commission. 
The Chief Election Commissioner and other members of the Election 


snaonp 


Commission. 
9, Special officer for the Schedule Castes and Tribes. 


10. Special officer for Linguistic Minorities. 

All the above appointments are made by the President either on the advice 
of the Council of Ministers or after consulting the authorities or persons specified 
in the related provision of the Constitution. For example, in case of appointment 
of a judge of the Supreme Court he has to consult the Chief Justice of India. 

The President has the power to remove some of the above-mentioned officials. 


10.23 The President by virtue of his office is the Supreme Commander of 
the Defence Forces (Art. 53). He has the power to 
declare war and peace and command the deployment 
of the Defence Forces. But his powers are not coeval with those of the President 
of the U.S.A. In the U.S.A. the President functions without being controlled by the 
legislature. Under our Constitution the exercise of command of the Defence Forces 
is regulated by law. No expenditure can be incurred unless an Appropriation Act 
has been passed by the Parliament. Thus, Parliament by controlling the budget 
controls the requirement of and training and maintenance of the Armed Forces 
(Art. 114). 


Military Powers. 


10.24 Diplomatic power encompasses the relations that all civilized 
nations have with a foreign country and includes the 
membership of the United Nations and its agencies 
and other International Organizations. Diplomatic power includes power to enter 
into treaties and ratify conventions. No doubt, Parliament has the last word in the 
matter of laying down foreign policy. Yet, the task of negotiating treaties, which 
may be multi-lateral or bilateral, rests with the President. In all these matters the 
President acts on the advice of the Council of Ministers. 

The President appoints Indian representatives (Ambassadors. High 
Commissioners, Consuls erc.) to different countries. He formally receives diplomatic 
representatives of other countries. 


Diplomatic Powers. 


10.25 It should be noted that the President is a part of the Parliament. 
Article 79 states that Parliament consists of the 
President, the Council of States (Rajya Sabha) and 
the House of the People (Lok Sabha). As a component of the Parliament the 
President exercises Various powers and performs many functions. Some of the more 
important functions are— 


Legislative Powers. 


I. Power to summon, prorogue etc. The President has the power to summon 

i eae each House of Parliament. He may dissolve the Lok Sabha (Art. 85). 

e Pr sident may summon both the Houses to meet in a joint sitting for debating 
or voting on a Bill in case of a dead-lock (Art. 108). i 


II. Address and Messages. At the commencement of the first session after 
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each general election and the first session of each year the President addresses both 
Houses of Parliament assembled together. The purpose of this address is to inform 
Parliament of the causes of its summons (Art. 87). Apart from this the President has 
a right to address any one or both Houses together. He may also send messages 
to either House with respect to a Bill or otherwise. 

We have adopted a parliamentary system of Government. In this legislative 
initiative is taken by the Prime Minister and his Cabinet. Hence, there would 
hardly be any occasion for the President to suggest any legislative measure. 
Theoretically, he is present in the Legislature through his Ministers. 

This is the reason why during the past fifty five years the President has not 
sent any message to Parliament. On the other hand, the U.S. President utilizes the 
power to send messages very often. 


If. Nominations. The Lok Sabha is elected by direct franchise for a term 
of five years . The Rajya Sabha is a permanent body and is not subject to 
dissolution. But one third of its members retire every two years. The Rajya Sabha 
has provision for nomination of 12 members by the President (Art. 80). The 
President is also empowered to nominate not more than two members of the Anglo 
Indian community to the Lok Sabha (Art. 331). 


IV. Laying Reports and Statements. The Constitution and some Acts 
confer a duty on the President to cause to be laid before the Parliament certain 
reports and statements. The purpose of this is to give an occasion to the Parliament 
to discuss the report and the follow-up action taken on it. It is the duty of the 
President to cause to be laid before the Parliament, — 


(a) The Annual Financial Statement (popularly known as the Budget) 
(Art. 112). 

(b) The Report of the Comptroller and Auditor General (Art. 151). 

(c) The Recommendations of the Finance Commission (Art. 281). 

(d) The Report of the Union Public Service Commission (Art. 323). 

(e) The Report of the Commission on Backward Classes (Art. 340). 

(f) The Report of the National Commission for Schedule Castes and Tribes 
(Art. 338). 

(g) The President shall cause to be published under his authority the 
translation in the Hindi language of every amendment of the Constitution made 
in the English language (Art. 394A). 


V. Previous sanction. The Constitution requires that legislation pertaining 
to certain matters shall not be introduced without the previous sanction or 
recommendation of the President. Such matters are a Bill for the formation of a new 
State or alteration of the boundaries of an existing State (Art. 3). A Bill which is 
a Money Bill [Art. 117(1)]. A Bill which if enacted would involve expenditure 
from the Consolidated Fund of India [Art. 117(3)]. A Bill in regard to taxes in 
which the States are interested or which effects the principles on which the monies 
are distributable or which varies the definition of Agricultural Income (Art. 274(1)]. 
State Bills, which effect the freedom of trade and commerce among the States 
(Art. 304). 

VI. Assent to Legislation and withholding assent—Veto. A Bill, which 
has been passed by both the Houses of Parliament, does not become an Act unless 
it receives the assent of the President. Every Bill, which has been passed by both 
the Houses is presented to the President. The President may,— 
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1. declare assent to the Bill or 

2. withhold assent to the Bill or 

3. may return the Bill for reconsideration of the Houses. 

It is to be noted that a Money Bill cannot be returned for reconsideration. 
If a Bill, returned for reconsideration by the President, is passed again by both 
Houses and is presented to the President, the President cannot withhold assent to 


the Bill. 


10.26 The power of the executive to withhold or refuse assent to legislation 
is called veto. But the term is also applied to a 
situation where assent is not given forthwith. 

The purpose of veto is to prevent ill-conceived legislation as well legislation, 
which may be ultra vires or unconstitutional. In 1953, Pepsu now called Himachal 
Pradesh was a State under the Presidents rule, by virtue of a proclamation under 
Art. 356. The Parliament passed the Pepsu Appropriation Bill, but before the Bill 
received the assent of the President the proclamation was revoked. The President 
was advised to withhold his assent. 


Veto and its purpose. 


10.27 In 1991 the Salary, Allowances and Pension of Members of 
Parliament (Amendment) Bill, 1991 was passed by 
the Houses of the Parliament on the last day before 
dissolution of Lok Sabha. The recommendation of 
President under Art. 117(1) was not obtained. The President withheld his assent 
to the Bill. 

In 1986, the Indian Post Office (Amendment) Bill was passed. Some of the 
provisions imposed restrictions on the freedom of speech and expression and were 
widely criticised. The President (Zail Singh) kept the Bill on his table and did not 
decide its fate—whether to give or withhold assent. 

Tn 1989 the next President (S. Venkataraman) sent it back for reconsideration. 
The Government chose to drop the Bill. 


Instances of exercise of 
veto. 


Types of Veto. 10.28 Vetoes are classified as— 


(a) Absolute 
(b) Qualified 
(c) Suspensive 
(d) Pocket 


Absolute Veto is the power to say no to a Bill passed by both Houses of 
Parliament. Such a Bill never becomes an Act. The power cannot be overridden 
by the legislature. The President has this power in relation to all Bills except 
Money Bills. 


Qualified Veto is that power to veto which can be overridden by the 
legislature by a special majority. The American President may return a Bill within 
10 days specifying his objections to the Bill. If both the Houses pass the Bill again 
with two-third majority (present and voting) the veto is overridden. If the requisite 
majority cannot be mustered the Veto stands. In India there is no requirement of 
special majority. If a Bill is adopted again by the Houses, the President cannot 
withhold assent, Hence, there is no qualified veto. 
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Suspensive Veto. A veto that may be overridden by an ordinary or simple 
majority is called Suspensive Veto. Our President exercises this veto when he 
returns a Bill for reconsideration (Art. 111). 


Pocket Veto. When a Bill is presented to the President he may either give 
his assent or refuse to give his assent. The Constitution does not prescribe any time 
limit within which the President has to declare his assent. The President may 
simply keep the Bill on his table indefinitely. Such action which is neither 
negative nor positive is called Pocket Veto. The President can at any time return 
the Bill if he is so inclined. In the U.S. Constitution the President has to return 
the Bill within ten days, but if within the period of 10 days the Congress adjourns 
and the Bill is still lying on the table it fails to become Law. Thus, the American 
Pocket Veto is slightly different from the Indian. In the U.S.A. the Bill has to be 
sent for reconsideration within 10 days. 


10.29 VII. Article 200 of the Constitution gives the Governor of a State 
the power to assent to a Bill or to withhold his assent. 
There is a third option available to the Governor. He 
may reserve the Bill for the consideration of the 
President. When a Bill has been reserved for consideration of the President, the 
President may declare his assent or withhold the assent. The President can also 
direct the Governor to return the Bill to the legislature for reconsideration. If the 
Bill is passed again by the State legislature it has to be presented to the President 
again but it is not obligatory for him to assent to the Bill (Art. 201). This procedure 
applies to an ordinary Bill and not to a Money Bill. The President can even 
exercise Pocket Veto in respect of State legislation. In the case of Central legislation 
if the President returns a Bill for reconsideration the Houses may adopt the Bill 
again and this overrides the veto. But in case of State legislation the President has 
an Absolute Veto on all Bills, which are referred to him by the Governor. 


Power in regard to State 
Legislation. 


10.30 VIII. Article 123 confers on the President the power to legislate 
in regard to all matters to which the legislative power 
of the Union extends. This power cannot be used to 
amend the Constitution. President’s power to legislate is subject to the same 
Constitutional limitations as legislation by Parliament. 

The definition of Law contained in Art. 13 expressly includes Ordinances. 
Hence, an Ordinance cannot abridge or take way a fundamental right, but an 
Ordinance like any other legislation can be retrospective i.e. it may come into 
effect from a back date. An Ordinance may amend, modify or repeal any Central 
Act. The exercise of the legislative power by the President is subject to certain 
restrictions. 


1. An Ordinance can be promulgated when both Houses of Parliament are 
not in session. The power may be exercised when one house is not in session. 
2. The President must be satisfied that circumstances exist which require 
immediate action. In R.C. Cooper v. Union of India’® the Supreme Court was 
inclined to accept the view that the President's satisfaction could be questioned 
in a court of Law on the grounds of mala fide. In order to shut out inquiries by 


Ordinance making power. 


10. A.LR. 1970 S.C. 564. 
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a court of law the Constitution (38th Amendment) Act inserted Cl. (4) in Art. 123 
laying down that the President’s satisfaction shall be final and shall not be 
questioned in any court on any ground, Subsequently, by the 44th Amendment 
this clause has been repealed. Thus, it seems, that the satisfaction of the President 
is justiciable in a limited manner. ) 

3, An Ordinance promulgated by the President has the same force and 
effect, as an Act of Parliament but its life is limited. An Ordinance must be laid 
before both the Houses of Parliament. It ceases to operate at the expiration of six 
weeks from the date of re-assembly of the Parliament. If a resolution disapproving 
an Ordinance is passed by both the Houses it ceases to operate upon the passing 
of the second resolution. 

The President may at any time withdraw an Ordinance. It has been held by 
the Supreme Court that the President is competent to issue an Ordinance to amend 
or alter Tax Laws.!! 

The provision regarding laying of the Ordinance before both houses of 
Parliament is to ensure Parliamentary control over such legislation. Generally a 
discussion takes place over the Ordinance and a Bill is introduced to replace the 
Ordinance, The Lok Sabha has a rule requiring the Government to lay on the table 
a statement explaining the circumstances which necessitated immediate legislation 
by Ordinance. 

It is interesting to note that in no country except India, the executive is 
vested with such wide legislative power. The power it justified on the grounds that 
the Government of the day must possess the power to meet any eventuality that 
may arise and which would not await summoning of and consideration by Houses 
of Parliament. The Government of India Act, 1935 conferred Ordinance making 
power on the Governor-General. Our Constitution has copied the provision. 

Ordinance making power has no necessary connection with the Emergency 
contemplated in Art. 352. An Ordinance can be promulgated even when there is 
no war or external aggression or armed rebellion. 

What Art. 123 requires is that circumstances exist which render it necessary 
to take immediate action, in other words there is no time for getting the Bill passed 
in ordinary course through both the Houses. But if Ordinances are repeatedly 
replaced by fresh Ordinances in a routine manner, then the function assigned to 
the legislature under the Constitution would have been usurped by the executive. 
In D.C. Wadhwa’ it was brought to the notice of the Supreme Court that between 
1967-1981 the Governor of Bihar promulgated 256 Ordinances. These were kept 
alive for periods ranging from one to fourteen years. The Supreme Court considered 
such promulgation as an abuse of the power and a fraud on the Constitution. It 
is no doubt subversion of the democratic principle. 


10,31 IX. In the popular Government as well as monarchies it is 
Power to grant Pardon. considered prudent to vest in the executive authority 
‘ i the power to ameliorate or avoid particular criminal 
Eos. Article 72 of the Constitution gives the President the power to grant 
pardons, reprieves, respite or remission of punishment and to suspend, remit .or 


11. R.K. Garg v. Union of India, ALR. 
ı ALR. 1981 S.C. 2139. 
12. D.C. Wadhwa v. State of Bihar (1987) 1 S.C.C. 378. 
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commute, the sentence of any person convicted of any offence. The power is 
available where— 


1. The punishment is by a Court Martial; 

2. The punishment is for an offence against any law relating to a matter 
to which the executive power of the Union extends; and 

3. In all cases where a person is sentenced to death. 


This power like all other powers is exercised by the President on the advise 
of the Council of Ministers. 

The object of conferring such power on the Constitutional Head is to keep 
the door open to correct judicial errors and to provide relief from undue harshness 
or evident mistake in the operation of law. 

Judges are after all human beings and are likely to commit mistakes. In 
Kehar Singh”? the Supreme Court examined the Presidential power to grant pardon 
and laid down the following principles: 


a. The petitioner who seeks pardon from the President has no right to an 
oral hearing by the President. 

b. There is no need for the Court to lay down specific guidelines for the 
exercise of power under Art. 72. 

c. The power is to be exercised on the advice of the Central Government. 

d. It is open to the President to scrutinise the evidence on record and take 
a view different from the view taken by the court. 

e. The exercise of the power by the President is not subject to judicial 
review. 

f. The President is not bound to give reasons for his order. 


10.32 We shall now consider the meaning and contents of the other 
powers included in Art, 72. Pardon completely 
absolves the offender from all sentences, punishments 
and disqualifications. He comes to the same position 
as if he had never committed the crime. A reprieve is a temporary suspension of 
death sentence generally pending the proceedings for pardon or commutation. 
Respite means awarding a lesser sentence in place of one originally awarded e.g. 
on the ground of pregnancy of a woman offender. Remission reduces the length 
of sentence without affecting its character i.e. sentence of rigorous imprisonment 
for two years may be remitted to one year. Commutation substitutes one form of 
punishment for another of a lighter character i.e. death sentence may be commuted 
to life imprisonment. Rigorous imprisonment can be commuted to simple 
imprisonment, which in turn may be commuted to fine. 


Meaning of Pardon, 
Commutation ete. 


10.33 It may be noted that the State Governors are under Art. 161 conferred 

A N powers to grant pardons, etc. The powers of the 

Compariaon with pardernag President and the Governors are different. The 
power of the Governor. S + 

Governor has no power in respect of punishment by 

a Court-martial. The Governor can exercise powers in respect of an offence against 

a law relating to a matter to which the executive power of the State extends. The 

Governor has no power to grant pardon in any case where a person has been 


13. Kehar Singh v. Union of India, A.LR. 1989 S.C. 653. 
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sentenced to death. Even if a State law prescribes for death sentence the power to 
grant pardon shall be with the President and not the Governor. But the Governor 
has the power to suspend, remit or commute a sentence of death if such power has 
been conferred on the Governor by any law. Such powers have been conferred by 
Sections 432 and 433 of the Criminal Procedure Code, 1973, 


10.34 X. President being head of the executive has to exercise the 

Aimee ees powers and discharge the duties conferred by the 

x Constitution or Acts of Parliament. Such powers are 

numerous. We will consider here only such powers which are more important. 
These are— 

(a) Rule making powers. The proviso to Art. 309 empowers the President 
to make rules, regulating the recruitment and the conditions of service of persons 
appointed to Public Services and posts under the Central Government. He has also 
to lay down the Procedure relating to joint sittings of the Houses of Parliament. 
The President frames rules for enforcing orders of the Supreme Court. He specifies 
matters on which it shall not be necessary for the Government of India to consult 
the Union Public Service Commission. 

(b) The President has the power under Art. 143 to refer to the Supreme 
Court any question of law or fact to obtain its opinion on it. 

(c) The President has the power to give instructions to the Governor in 
regard to promulgation of Ordinances under Art. 213. 

(d) The President has to appoint certain Commissions, e.g. Election 
Commission; Finance Commission; National Commission for the Scheduled Castes 
and Tribes and the Inter-State Council. 

(e) The administration of the Union territories is carried on in the name of 
the President. The President has the power to legislate by making Regulations and 
such Regulations can be made for— 


(i) The Andaman & Nicobar Islands. 
(ii) Lakshadweep 
(iii) Dadara and Nagar Haveli 
(iv) Daman and Diu (Art. 240) 


A (f) The President has the power to appoint a Commission to report on the 
administration of the Scheduled areas and to investigate the conditions of the 
backward classes (Arts. 339 and 340). 

i (g) The President has the power to specify the castes and races or tribes 
Were! be deemed to be Scheduled Castes and Scheduled Tribes (Arts. 341 
an Ds 


10.35 XI. The Constitution envisages certain eventualities which are 
eiflardency Powers commonly called emergencies. The President has the 
y : power to proclaim emergency on the grounds of threat 

to the security of India by war, external aggression or armed rebellion (Art. 352). 
The President may when satisfied that the Government of a State cannot be carried 
on in accordance with the Constitution by Proclamation assume to himself all or 
any of the functions of the Government of the State (Art. 356). The President is 


empo d ti í iji 4 ES 
a pe o declare that the financial stability or credit of India is threatened 
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10.36 Article 74(1) states that there shall be a Council of Ministers with 
a Prime Minister at the head to aid and advise the 
President. Thus, in India the Constitution itself 
recognizes a Council of Ministers. The Prime Minister is selected by the President. 
He necessarily appoints a person as the Prime Minister who is either the leader of 
the party which holds majority of seats in the Lok Sabha or is a person who is able 
to win the confidence of the Lok Sabha by gaining support of other political 
parties. All other ministers are appointed by the President on the advice of the 
Prime Minister. It is the Prime Minister who allocates portfolios to the other 
Ministers. The Prime Minister may call for the resignation of any Minister at any 
time. In case of refusal he may advise the President to dismiss the Minister. 


Council of Ministers. 


The Constitution originally did not lay down the number of Ministers that 
may constitute the Council of Ministers. The Prime 
Minister used to appoint, as many Ministers as may 
be deemed necessary. This has undergone change after enactment of the 
91st Amendment Act in the year 2003.'* The total number of Ministers including 
the Prime Minister shall not exceed 15 per cent of the total number of Members 
of the Lok Sabha. 

All the members of the Council of Ministers do not belong to the same 
rank, The Constitution does not classify ministers into different ranks but in 
practice 4 ranks have come to be recognized. 


I. Cabinet Ministers—He has a right to be present and participate in every 
meeting of the Cabinet. For proclamation of an emergency under Art. 352 the 
advice must come from the Prime Minister and other Ministers of cabinet rank. 

Il. Minister of State with independent charge—He is a Minister of State 
who does not work under a Cabinet Minister. When any matter concerning his 
Department is on the agenda of the Cabinet, he is invited to attend the meeting. 

Ill. Minister of State—He is a Minister who does not have independent 
charge of any Department and works under a Cabinet Minister. The work to such 
Minister is allotted by his Cabinet Minister. 

IV. Deputy Minister—He is a Minister who works under a Cabinet Minister 
or a Minister of State with independent charge. The work to him is allotted by the 
Minister under whom he is working. 

The Prime Minister allocates portfolios to the Cabinet Ministers and 
Ministers of State with independent charge. The other Ministers are allocated work 
by their respective Cabinet Ministers. 

Ministers may be chosen from the Lok Sabha or the Rajya Sabha. A 
Minister who is member of one House has the right to speak and to take part in 
the proceedings of the other House. A Minister is allowed to vote only in the 
House of which he is a member. 


Restriction on numbers. 


10.37 A person who is not a member of either House may be appointed 

as a Minister. He can continue as a Minister only 

oud pals of a non for six months because, that is the limit fixed by 

Aa eoi ee Art. 75(5). If he desires to continue as Minister he has 

to become a member of any one of the Houses of Parliament before the expiration 
of the period of 6 months. His appointment cannot be renewed. 


14. The Constitution (Ninety-first Amendment) Act, 2003. 
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A person who is not qualified to become a member of a legislature cannot 
be appointed a minister under Art. 75(5)'> (See also paras. 12.13 and 12.15). 


10.38 In England, the Cabinet system is based on conventions. The 
framers of our Constitution considered it fit to 
Collactive Basponaialiy g incorporate the system in the Constitution. The 
; principle of collective responsibility finds place in 
Art. 75(3) where it is stated that the Council of Ministers shall be collectively 
responsible to the Lok Sabha. In other words, this provision means that a Ministry 
which loses confidence of the Lok Sabha is obliged to resign. The loss of confidence 
is expressed by rejecting a Money Bill or Finance Bill or any other important 
policy measure or by passing a motion of no-confidence or rejecting a motion 
expressing confidence in the Ministry. When a Ministry loses confidence of the 
Lok Sabha the whole of the Ministry has to resign including those Ministers who 
are from the Rajya Sabha. The Ministers fall and stand together, In certain cases 
“the Ministry may advice the President to dissolve the Lok Sabha and call for fresh 
elections, 


10.39 The rule regarding individual responsibility is to be found in 
Art. 75(2) where it is stated that Ministers shall 
hold office during the pleasure of the President. 
Collectively the Ministers survive so long as they 
have the required support in the Lok Sabha. An individual Minister may continue 
to be a member of the Council of Ministers as long as he has the confidence of 
the Prime Minister. As stated earlier in para. 10.36 the Prime Minister may whenever 
he is not satisfied with the work of a Minister or when there is a difference of 
opinion or where political expediency so requires, demand resignation from any 
Minister. Refusal to oblige the Prime Minister may lead to his dismissal by the 
President. The power of the President is in practice a potent weapon in the hands 
of the Prime Minister to discipline his colleagues and control dissent. Article 311 
gives certain rights to the person appointed to a Civil Service or a Civil Post. But 
similar rights are not available to the Ministers. 


Minister's Individual 
responsibility. 


10.40 According to the principles of English law, the King cannot do any 
public act without the counter signature of a minister. 
If the act is in violation of any law the Minister 
would be held responsible. The King is not answerable in any Court of Law. It is 
a well-known principle of English Law that The King can do no wrong. This rule 
is called the legal responsibility of the minister. Our Constitution states that the 
President shall exercise the executive power directly or through officers subordinate 
to him. Article 77 provides that orders and other instruments shall be authenticated 
in such manner as may be specified in rules made by the President. The rules made 
by the President do not require the President to act only through Ministers. 

; Article 74(2) provides that courts will not be entitled to enquire as to what 
on was tendered by the Ministers. If an order or instruction is in the name of 
the President and has been made in accordance with the rules and has been 
authenticated by the designated officer of the Government of India, there is no 


Legal responsibility. 


15. B.R. Kapur v. State of Tamilnadu (2001) 7 S.C.C. 231. 
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scope for holding a Minister legally responsible. In this regard our laws are 
different from the laws of England. 


10.41 At one time the English Prime Minister was described as Primus 
inter pares i.e. first among equals. It was regarded 
that all Ministers are equal. Each one of them is 
advisor to the Crown and responsible to the 
Parliament. Another view regarded the Prime Minister as keystone of the arch of 
the Cabinet. 

Right from the days of the first Prime Minister Pandit Jawaharlal Nehru, the 
Prime Minister is treated not as equal to any other Minister but at a much higher 
pedestal. His pre-eminence rests on his commanding position in the Cabinet, 
coupled with fact that he is the leader of the majority party. During the period 
of the Congress rule at the centre the Prime Minister was usually the President of 
his party and the major campaigner in the elections. All these positions of power 
when combined in one person make him rank much above an ordinary Minister. 
The death or resignation of the Prime Minister automatically brings about the 
dissolution of the Council of Ministries. It generates a vaccum. The demise, 
resignation or dismissal of a Minister creates only a vacancy which the Prime 
Minister may or may not like to fill. The Government cannot function without a 
Prime Minister but the absence of a Minister is easily tolerated and compensated. 


Position of the Prime 
Minister. 


Functions of the Prime 10.42 The Prime Minister performs the 
Minister. following functions: 


(a) He is generally the leader of the majority party in the Lok Sabha.'¢ 

(b) It is he who selects other Ministers, allocates them work, gives them 
their ranks and monitors their performances and provides guidance and leadership 
when needed. 

(c) He may require any Minister to resign and may cause him to be 
dismissed if his resignation is not forthcoming. 

(d) He presides over the meetings of the Cabinet and co-ordinates the 
works of different ministries. 

(e) The Prime Minister is the link between the President and the Council 
of Ministers. Article 78 makes it the duty of the Prime Minister to communicate 
to the President all decisions made by the Council of Ministers and to give the 
President any information desired by him. 

(f) If the President desires something to be considered by the Council of 
Ministers he communicates it to the Prime Minister. 


10.43 The President is elected for a term of 5 years and his office is 

. 4 a vacated only by resignation, death or impeachment. 

President and his Council The real executive in India is the Council of Ministers 

of Ministers. Š 

who have no definite tenure. They last only so long 

as they are able to muster in their favour a majority in the Lok Sabha. The Council 

of Ministers has no security of tenure. They are daily answerable to the Lok Sabha. 
Responsibility in governance is preferable to a fixed tenure or stability. 


16. In 2004 Shri Manmohan Singh became the Prime Minister. He is not a member 
of Lok Sabha, so Shri Pananb Mukherjee was elected the leader of the majority party in Lok 
Sabha. 
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We have already considered in para. 10.11 above the areas and eventualities 
in which the President has, in the nature of things, to act on his own without the 
aid and advise of the Council of Ministers. 


10.44 In 1960 our first President who has also been the President of the 

Constituent Assembly posed a question before a 
Presidenta Ano learned audience.” He observed that there was no 
the advice. provision in the Constitution which in so many words 
Jaid down that the President shall be bound to act in accordance with the advice 
of his Council of Ministers. The observation immediately attracted the attention 
of scholars and politicians. It is of interest to note that Dr. Rajendra Prasad in his 
speech on the last day of the Constituent Assembly had stated that he hoped that 
we would follow the English convention where the King always acts on the advice 
of his Ministers and the President would become a constitutional President in all 
matters. Whatever may have been the views expressed by Dr. Rajendra Prasad he 
always acted on the advice of the Council of Ministers during his tenure of two 
consecutive terms in office. 

Prime Minister Nehru referred the observation of the President to the 
Attorney-General (M.C. Setalvad) who gave the opinion that the President is a 
titular head and has to abide by the advice given to him. The matter was set to 
rest by the Supreme Court in Ramjawaya° when it was held that the President has 
been made a formal or Constitutional head of the executive and the real powers 
are vested in the Cabinet. This was reaffirmed in Samsher Singh.” 

During the emergency imposed by Smt. Indira Gandhi the 42nd amendment 
added the following words to the then existing Art. 74 with effect from 03-01-1977 
who shall, in the exercise of his functions, act in accordance with such advice. 
Tt was an attempt to put the question beyond doubt. The purpose behind it was 
to stave off challenge to her leadership and Prime Ministership. She had earlier 
prompted a debate on converting India from Parliamentary to Presidential form 
of government through Swaran Singh Committee. As President her position would 
be safe for 5 years. In the alternative she wanted to tell the President that he is 
not more than a rubber stamp and is bound to obey the diktats of the Prime 
Minister. 

The Janata Government headed by Morarji Desai sought to undo the 
changes introduced by the previous Congress Government, during the Emergency 
days, by various Constitutional amendments. But it did not omit the words quoted 
above. Had it omitted the words it would have been possible to argue before a 
court that the President is not bound by the advice of the Council of Ministers. 
For had it not been so there would have been no necessity to omit the words 
making it obligatory on the President to act on the advice of the Council of 
Ministers. To solve the dilemma the words were allowed to remain and a proviso 
was added to empower the President to require the Cabinet to reconsider the 
advice. 

In view of the pronouncement of the Supreme Court* 7 and the constitutional 


amendments the question raised by Dr. Rajendra Prasad has been settled and is no 
more a debatable issue. 


17. Speech delivered while layi 5 r r 
Building at New Delhi on 28-1 Lise down the foundation of the Indian Law Institute 
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10.45 The Constitution has created the 


Vice-President. s 5 7 
office of the Vice-President of India (Art. 63). 


10.46 The Vice-President is elected by an 
electoral college consisting of— 


(i) The members of the Lok Sabha and 
(ii) The members of the Rajya Sabha 


Election of Vice-President. 


Unlike the electoral College for election of the President, in case of Vice- 
President even nominated members are electors, The election is by the system of 
proportional representation by means of the single transferable vote. This method 
of election is already discussed above in para. 10.14. Another difference in the 
election of the Vice-President with that of the President is that the members of 
State Assemblies have no right to vote in the election of the Vice-President. 


10.47 A person is eligible for election as 


Qualifications. 3 x 2 
Vice-President if he— 


(a) is a citizen of India; 
(b) has completed the age of 35 years; and 
(c) is qualified for election as a member of Rajya Sabha. 


It is also required that he must not hold an office of Profit under the 
Government of India or of any State or under any authority under the control of 
the said Governments (Art. 66). 


10.48 A member of Parliament or a State Legislature can be a candidate 
for the office of the President or the Vice-President. 


Election. of a Incase he is elected as President or Vice-President he 
President. shall be deemed to have vacated his seat in the 


Parliament or the State Legislature, as the case may 
be, on the date on which he enters upon his office. In other words the Constitution 
does not allow the President or the Vice-President to be a member of Parliament 
or a State legislature. 


10.49 The Vice-President holds office for a term of 5 years from the date 

he assumes charge of his office. The office of Vice- 

Term of office. President may fall vacant before the expiration of the 
term— 

(a) By resignation. He can resign his office at any time by writing address 
to the President. 

(b) By removal from his office. The Vice-President may be removed from 
his office by a resolution of the Rajya Sabha passed by a majority of all the 
members and agreed to by the Lok Sabha. 

(c) By death. A Vice-President is eligible for re-election. The first Vice- 
President of independent India Dr. Sarvapalli Radhakrishnan served for two 
consecutive terms. 


148 Introduction to the Constitution of India (10.53 


10.50 The Vice-President is entitled to a monthly salary of Rs. 40,000. 

He is entitled to such daily allowances as are admissi- 

apes ble to members of Parliament. While acting as or 

discharging the functions of the President he is entitled to receive emoluments, 
allowances and privileges attached to the office of the President. 


10.51 The Vice-President has no functions to perform. By virtue of his 
office, he is the Chairman of the Rajya Sabha. Hence 

Functions of the Vice- the normal function of the Vice-President is to preside 
Rey: over the Rajya Sabha but under certain eventualities 


the Vice-President either— 


(i) acts as President, or 

(ii) discharges the functions of the President. 

The Vice-President acts as President when there is a vacancy in the office 
of the President. The Vacancy may occur by reasons of death, resignation, removal 
by impeachment or otherwise. He discharges the functions of the President when 
the President is unable to perform his functions. This may be by the reason of the 
absence of the President from India or illness or some other cause. 

The Constitution does not contain any provision which prescribes the 
method by which it may be determined whether the President is unable to discharge 
his duties. When Dr. Rajendra Prasad went for a State visit to U.S.S.R. in 1960, 
the Vice-President Dr. Radhakrishnan discharged the duties of the President. In 
1961, Dr. Rajendra Prasad took seriously ill. It was at his suggestion that the Vice- 
President discharged the functions of the President until such time the President 
resumed his duties. 


10.52 A situation may arise when the offices of both the President and 
the Vice-President fall vacant by reason of death, 
resignation, removal or otherwise. Article 70 em- 
powers the Parliament to make provisions for such 
contingencies. The Parliament has enacted the President (Discharge of Function) 
Act, 1969 to provide for such simultaneous vacancies. In fact when President 
Dr. Zakir Hussain died in May 1969, Vice-President V.V. Giri was acting as the 
President. Soon after Shri V.V. Giri resigned from his office. Thus vacancies 
occurred in both the offices at the same time. The Parliament enacted the above 
mentioned Act to take care of the situation. Under this Act when both the posts 
are vacant the Chief Justice of India acts as President. In the absence of Chief 
Justice of India the senior-most judge of the Supreme Court of the India available 
shall discharge the function until a new President is elected. Chief Justice 


M. Hidayatullah discharged the functions of the President from 20th July 1969 to 
24th August 1969. 


Vacancy in both the 
Offices, 


10.53 The Person who discharges the functions of the President need not 
ae fulfil the qualifications under Art. 58. The reason is 
ciao that such person is not seeking election as President 
3 but he is only discharging the functions for a limited 

period. 


10.54] 


The Union Executive 149 


Comparison of the 


offices of President and 


Vice-President. 


Election 


10.54 Comparison of the Offices of the 


President 


The President is elected by 
an Electoral College 
consisting of the elected 
Members of both Houses of 
Parliament and Legislative 
Assemblies of the States. 


President and the Vice-President 


Vice-President 


The Electoral College is 
limited to members of 
both Houses of Parliament. 
Members of State assem- 
blies do not participate. 


Election in both the cases is by secret ballot and in accordance with the 
system of proportional representation by single transferable vote. 


Qualifications 


a. Citizen of India 

b. Completed the age of 35 years 

c. Qualified for election to Lok 
Sabha 


a: Citizen of India 

b. Completed the age of 35 years 

c. Qualified for election to Rajya 
Sabha 


Both must not hold any office of Profit. 


Term of Office 


5 years from the date of entering 
office. 


Resignation 


May resign office by writing 
addressed to the Vice-President. 


Removal 


May be removed by impeachment. 


Re-election 


Eligible for re-election any number 
of times. 


Functions 


Numerous functions under 
the Constitution. 


5 years from the date of entering 
office. 


May resign office by writing addres- 
sed to the President. 


No impeachment but may be removed 
by resolution passed by a majority of 
members of the Rajya Sabha and 
agreed to by the Lok Sabha. 


Eligible for re-election any number 
of times. 


The only function is acting as a 
Chairman of the Council of States. 
When the office of the President is 
vacant he acts as the President or 
discharges the functions of the 
President. 
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10.55 The Attorney-General is the law officer of the Government of India. 

The office is unique—created by the Constitution. 

The Attorney-General for The person to be appointed as the Attorney-General 

India. must be qualified to be appointed as a judge of the 
Supreme Court. 


Duties of the Attorney-General 

(i) To give advice to the Government of India on legal matters referred 
to him. 

(ii) To perform such other functions of a legal character as may be assigned 
to him by the President. 

(iii) To discharge the functions conferred on him by the Constitution or 
any other enactment [Art. 76(2)). 

In the performance of his duties the Attorney-General has a right to audience 
in all courts in the territory of India. The Attorney-General generally appears on 
behalf of the Government in the Supreme Court. The number of cases in which the 
Government of India is a party is very large. He cannot appear in all the cases. He 
has the Solicitor General of India and a number of additional Solicitor Generals 
to assist him and to appear for the Government of India. He may also be required 
to appear on behalf of the Government of India in any High Court. He can neither 
advice nor hold brief against the Government of India in any case in which he has 
been called upon to advise the Government. He cannot defend accused persons 
and cannot take appointment as a director in any company. 


10.56 The Attorney-General has the right to speak and otherwise to take 

i part in the proceedings of the Lok Sabha, Rajya 

Right to speak in the Sabha or any joint sitting of the Houses and any 

Parliament. committee of the Parliament of which he may be a 
member. (Art. 88) 

The Attorney-General does not have the right to vote in the House. He is 
the only officer who is allowed to participate in the meetings of the Parliament. 
It is interesting to note that in England the office of the Attorney-General is a 
combination of political and legal office. He is a member of the Cabinet. In India 
the Attorney-General is not a member of the Council of Ministers. He is appointed 
by the President and holds office during the pleasure of the President. 

During the course of the last 55 years the convention being followed is that 
the Attorney-General submits his resignation when the Ministry which appointed 
him resigns or is replaced. 


Chapter 11 


THE UNION LEGISLATURE 


11.1 India has adopted the Parliamentary form of democracy, also called 

; | the Westminster Model. The Government of India 

ae Reniamonti anaa Act, 1935 established a federation and copied the 
English Parliamentary form of Government. Our 

Constitution makers thought it prudent to follow the path laid down by the Act 
of 1935. In the Parliamentary system the Parliament performs a variety of functions. 


1. Cabinet is part of the Parliament. It is the Parliament which provides 
the Cabinet. No person can continue to be a Minister for more than six months 
unless he is a member of either House of the Parliament. Collectively the Cabinet 
is responsible to the Lok Sabha. A vote of non-confidence against the ministry can 
be moved only in the Lok Sabha. 


2. Control over the Cabinet. It is one of the more important functions and 
duties of the Lok Sabha to ensure that the ministry remains in power only as long 
as it has the support of the majority in that house [Art. 75(3)]. 


3. Daily answerability. In the parliamentary system of Government the 
Ministers have to answer questions, reply to calling attention motions, move 
legislation and justify Government’s actions while the working of different 
Departments of government are being discussed. At the time when demand for 
grants are made, each department of the Government comes under the scrutiny of 
the Parliament. Many Bills and demands for grants are referred to committees of 
Parliament. The Cabinet of the day has to explain matters to the members of the 
committees. All legislation is initiated by the Cabinet, but the select and joint 
committees of the Parliament to which a Bill is referred make valuable contribution 
to the Bills. The monitoring function of the Parliament brings about a great deal 
of revision in the policies and plans of the Government and makes them more 
effective. Both the Houses of the Parliament participate in these functions. In the 
Parliamentary system this critical and deliberative act of the legislature continues 
through out every session. For this reason it is said that the Parliament makes a 
daily assessment of the Government. 


4. Financial control. In regard to Money Bills the Lok Sabha has a 
predominating role to perform. The expenditure to be incurred by the Government 
and the revenue to be collected by way of taxes must be approved by the Lok 
Sabha. 

5. Law making functions. When we think of a legislative body the foremost 
function that comes to the mind is making laws. In a Parliamentary form of 
Government all legislation is initiated by the Cabinet. By issuing a whip it is 
ensured that the Bill will have the support of the majority of the members. This 
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important function gets lesser attention these days. The back-benchers participate 
only when there is a division. Even major Bills having far-reaching consequences 
are passed in a matter of a few hours. With more select and joint committees being 
formed by the Parliament, legislation is again getting the attention it deserves. 
After 1989 Department related Parliamentary Standing Committees have been 
constituted. There number is 17. This is a welcome step (For details see para. 
11.103). 

Parliament sometimes lays down the policies and bare framework in an Act 
and leaves it to the executive to frame rules, regulations etc. to carry out the 
provisions of the Act. Such legislation by the executive as a delegate of Parliament 
is called Delegated Legislation. Rules framed under every Act are required to be 
laid before each House of Parliament. The Houses have the power to modify or 
repeal the Rules. The Committee on subordinate legislation of each House scrutinizes 
the delegated legislation and suggests modifications where necessary. Thus, the 
Parliament controls the parent legislation as well as the subordinate legislation 
framed under it. 

6. Vigilance. The Parliament monitors the day-to-day work of the executive. 
The members are entitled to ask questions addressed to the concerned minister. 
They can also ask for information from the minister in a number of ways. This 
power to get information is a instrument by which the members exercise vigilance. 


11.2 Parliamentary form of democracy has generally 3 basic characteristics 
(i) representation of the people (ii) responsible 
government and (iii) accountability of the Council of 
Ministers to the legislature.' 


Basics of Parliamentary 
Democracy. 


11.3 Parliament consists of the President and the two Houses. The 
Constitution calls the Houses, the Council of States 
and the House of the People. During the course of the 
years they have come to be known as Rajya Sabha and Lok Sabha. 

The President is not a member of either house. He enters the House only 
for delivering his address. 

At the commencement of the first session of the newly elected Lok Sabha 
and the commencement of first session of the each year the President addresses 
both the Houses assembled together. A Bill passed by both the Houses does not 
become law without the President’s assent. Thus, the President is an integral part 
of the Parliament yet he is not a member of any of the houses. 


Constitution of Parliament. 


11.4 The Rajya Sabha is composed of not more than 250 members. Out 
E nessa of these 238 are to be the representatives of the States 
Sabha. and the Union Territories and 12 are to be nominated 

i by the President. Persons to be so nominated are 
Be to have special knowledge or practical experience in respect of literature, 
cience, Art and Social service. Actually at present the Rajya Sabha has 245 
members. 233 are elected and 12 are nominated. 
] The object of this nomination is to provide distinguished persons a place 
in the Rajya Sabha without going through the process of election. 


1. S.R. Chaudhury v. State of Punjab (2001) 7 S.C.C. 126. 
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The representatives of the States are elected by elected members of State 
Legislative assemblies in accordance with the system of proportional representation 
by means of single transferable vote. The manner of election of the representatives 
of the Union Territories in the Rajya Sabha is left to the Parliament to provide. 
The Parliament has included in the Representation of People Act, 1950 the manner 
of election. They are to be indirectly elected by members of the Electoral College 
for that territory in accordance with the system of proportional representation by 
means of single transferable vote. 

Rajya Sabha has a federal character. The members of the State legislative 
assemblies elect the representative of that State. In the U.S.A. all States have 
equal representation in the Senate irrespective of their population or size. The 
U.S. Senate has 100 members. One third of its members retire every two years. In 
Australia the Senate has 60 members. Ten from each State. Half of them retire every 
three years. In India the number of seats allotted to a State is generally in proportion 
to its population. Uttar Pradesh being the most populated has 31 seats. While small 
States such as Manipur, Goa, Meghalaya etc, have been given only one seat. The 
term of a member of Rajya Sabha is 6 years which is the same as that of a Senator 
in U.S.A. and Australia. 


11.5 The Constitution prescribes the maximum numbers of seats in the 
Lok Sabha which are divided between the States and 
the Union territories. The allocation of seats in the 
Lok Sabha to a particular State and division of each 
State into territorial constituency is done on the recommendation of the Delimitation 
Commission which is appointed after the completion of each census. By the 
amendment of the Constitution in 1976 the allocation and division had been 
frozen till the year 2000. By the Constitution (87th Amendment) Act it has been 
laid down that the allocation of seats to a State shall remain frozen till 2026. But 
the division of the State into territorial constituencies shall be done on the basis 
of the census figures of 2001 census. At present the total number of seats allocated 
to States is 530 and to the Union territories 13, The embargo on the number of 
seats was done as a measure to boost family planning norms. 


Composition of the Lok 
Sabha. 


11.6 Article 331 of the Constitution provides that the President may 

f 7 nominate not more than 2 meinbers of the Anglo 

Nominated! Wermete tl Indian Community to the Lok Sabha. This provision 
the Lok Sabha. ai ; 

originally was to operate for a period of 10 years but 

by repeated amendments of Art. 334 the reservation has been extended till the 

expiration of the period of 60 years from the commencement of the Constitution 

ie. till 2010. 


11.7 The election to the Lok Sabha is based on adult suffrage. Every 

AAO RRS citizen who is not less than 18 years of age and is not 

ae disqualified under the provisions of the Constitution 

or any law is entitled to vote at an election (Art. 326). Prior to 1988 the qualifying 

age was 21 years. The members from the Union Territories are also chosen in the 

same manner. Seats are reserved for Schedule Castes and Schedule Tribes. There 

is no reservation based on religion. Under the Government of India Act, 1935 seats 
were reserved for Muslims, Indian Christians and Sikhs. 
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11.8 Election to the Lok Sabha is held directly. It means that voters vote 
i for the candidates directly. In indirect elections the 
Met ol agers voters do not participate in the elections. Members of 
the Rajya Sabha are elected by members of State legislative assemblies who are 
elected by the voters. Thus elections to Rajya Sabha are indirect. The voters 
participate indirectly. For the purpose of election to Lok Sabha each State is 
divided into territorial constituencies. The allocation of the constituencies is such 
that the ratio between the number of seats and the population of the State is, so 
far as practicable, the same for all States. Within the State the territorial 
constituencies are carved in such a manner that the ratio between the population 
of each constituency and the seats allotted to it, so far as is practicable, is the same 
throughout the State (Art 81). The Constitution contains provisions to ensure that 
there is uniformity in representation. The uniformity is in two respects. 


1. As between different States, and 
2, As between different constituencies in the same State. 


For the purpose of division of the State into constituencies the population 
is ascertained on the basis of the last preceding census. In India census is held 
every 10 years. The latest census was conducted in the year 2001. 


11.9 Article 82 enjoins that after the completion of each census, allocation 
of seats in the Lok Sabha to different States and 
demarcation of each State into territorial constituency 
shall be adjusted. Parliament is to make law to 
constitute the authority and to provide for the manner in which it will be done. 
Parliament enacted The Delimitation Commission Act, 1962 and The Delimitation 
Commission Act, 1972 for this purpose. 


Adjustment after each 
census, 


11.10 By the 42nd Amendment Act passed in 1976 it was provided that 

1 until the population figures for the first census after 

Freezing hopimpa and the year 2000 would be published, there shall be no 

readjustment of the seats in the Lok Sabha and no 

revision of territorial constituencies within the State. Thus the number of seats 

allotted to a State and the demarcation of constituencies within the State were 

made unalterable till after the first census is held after the year 2000. This ban on 

readjustment will continue till the year 2026. It has been prolonged by the 
Constitution 87th Amendment Act 2001 (see para. 11.5). 


11.11 The Lok Sabha is elected for 5 years from the date of commencement 

Toi of its first session. It may however be dissolved earlier 

by the President. When a proclamation of emergency 

has been made under Art. 352 the normal term of 5 years may be extended for a 

period not exceeding one year at a time. The tenure is to be extended by Parliament 

by enacting a law. There is no limitation to the number of times the Parliament 

may extend its own life. When the proclamation of emergency ceases to operate 

the tenure of Lok Sabha will automatically come to an end on the expiration of 

six months from that date. In other words the extension cannot continue beyond 
six months from the date the proclamation ceases to operate. 
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11.12 No person shall be qualified to be 


Qualifications. a 
chosen a member of Parliament unless, — 


(a) he is a citizen of India. 
(b) In case of Rajya Sabha is not less than 30 years of age and in case of 
Lok Sabha is not less than 25 years of age (Art. 84). 


Parliament has been empowered by Art. 84 to prescribe additional 
qualifications. 

The Representation of People Act, 1951 lays down additional qualifications 
for being chosen as a member of Parliament. The following disqualifies a person— 


(a) guilty of corrupt practice in relation to an election. 


(b) conviction for an offence resulting in imprisonment for two or more 
years. 
(c) failure to lodge the accounts of election expenses. 


(d) having an interest in any contract with the Government. 

(e) being director or holding an office of profit in a corporation in which 
the Government has at least 25% share. 

(f) dismissal from Government Service. 


The Constitution lays down the qualifications for membership (Art. 84) as 
well as disqualifications for being chosen as and for being a member of Parliament 
(Art. 102). 

Article 102 states that the following persons are disqualified for being 
chosen as and for being a member of Parliament: 


(a) A person holding any office of profit under the Union or the State 
Government. But the Parliament has the power to declare certain offices which will 
not disqualify its holder. 

(b) A person of unsound mind, 

(c) A person who is an insolvent. 

(d) A person who is not a citizen of India. 

(e) A person who is disqualified under any law made by Parliament. 


11.13 By the 52nd Amendment Act passed 
piper: ground) tO in 1985, a person is disqualified if he attracts disquali- 
Ù fication under the Tenth Schedule. 
A person incurs disqualification under the Tenth Schedule— 


1. If he voluntarily gives up the membership of the party on whose ticket 
he was elected. 

2. If he votes or abstains from voting contrary to any direction issued by 
his political party, without obtaining permission of such party and the party has 
not condoned such voting or abstention within 15 days from the date of such 
voting or abstention. 

3. If any nominated member joins a party after the expiry of six months 
from the date he takes his seat. 

4. A member who has been elected as an independent member shall be 
disqualified if he joins any political party. 


Exception to the Rule of 11.14 The disqualification as a consequence 
Defection. of defection does not apply. If the original party of 


156 Introduction to the Constitution of India [11.18 


a member merges with another party and he either changes his political party as 
a consequence of the merger or does not accept merger and opts to function as a 
separate group. A merger is deemed to take place only if not less than two third 
of the members of the legislative party agree to such merger. 

Before the 91st Amendment? ‘split’ was also an exception. Split was deemed 
to have taken place when not less than one third of the members formed a new 
group or party in the House (See further Chapter 29—Defections—Tenth Schedule). 
This has been repealed by the 91st Amendment Act. 


11.15 If any question arises whether a member has become disqualified 
under the Tenth Schedule (defection) the question 
has to be decided by the Chairman or the Speaker of 
the appropriate House. 


Question of disqualification 
under the 10th Schedule. 


11.16 Para-7 of the 10th Schedule states that no court shall have any 

n jurisdiction in respect of any matter connected with 

valiy. o rgd ortho disqualification of a member under that Schedule. In 

j Kihota Hollohon? the Supreme Court has expressed 

the view that while applying and interpreting the anti-defection law the Speaker 

functions as a tribunal and his decision is open to judicial review. The court held 

that Para-7 of the 10th Schedule is invalid on the ground that it seeks to take away 

the jurisdiction of the Supreme Court and the High Courts. Hence, the question 

of disqualification under the 10th Schedule, though to be decided by the Presiding 

officer, is subject to judicial review. 

[For a detailed discussion of the 10th Schedule see Chapter 29. 


11.17 The Presiding officer under 10th Schedule decides whether a member 

- has become disqualified on any one or more of the 

pap el grounds mentioned in the 10th Schedule. But in 

regard to other disqualifications, the question is to be 

referred to the President. Article 103(2) lays down that the President shall obtain 

the opinion of the Election Commission, and shall gives his decision based on the 
opinion. 


11.18 Article 101 of the Constitution declares that no person shall be a 
member of both Houses of Parliament and that 
Parliament may enact law for the vacation of seats by 
such person. In the following cases, a seat is deemed to be vacated by a member: 


7 (a) Dual membership. If a person is elected to both Houses he must 
intimate within 10 days from the declaration of result the House he desires to serve. 
In the absence of such declaration his seat in one of the Houses becomes vacant 
as laid down in S. 68 and S. 69 of The Representation of People Act, 1951. Ifa 
person is elected to the Lok Sabha or Rajya Sabha and also the State Legislature 


his seat in the Parliament becomes vacant after 14 days unless he resigns his seat 
in the State legislature. 


Vacation of seats. 


(b) Disqualifications. If a person incurs any disqualification mentioned in 
Art. 102 his seat becomes vacant immediately. 


2. The Constitution (Ninety-first Amendment) A‘ 
h ct, 2003. 
3. Kihota Hollohon v. Zachilhu (1992) 1 S.C.C. 309. 
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(c) Resignation. A Member of Parliament may resign his seat by writing 
under his hand addressed to the Chairman or the Speaker. Resignation becomes 
final only when it has been accepted. On acceptance the seat becomes vacant. 


(d) Absence. If a member of Parliament is, without permission of the 
House, absent for a period of 60 days from all meetings of the House then the 
House may declare his seat vacant. 


11.19 Under Art. 85 the President has the power to summon and prorogue 
either House of Parliament from time to time and to 
dissolve the Lok Sabha. It is also provided that six 
months must not intervene between the last sitting in one session and the first 
sitting in the succeeding session, In other words the interval between two sessions 
must not exceed six months. The Supreme Court has held* that the maximum 
interval of 6 months applies to a live, existing and functional Legislative Assembly 
and not to a dissolved Assembly, This provision also ensures that there will be at 
least two sessions of the Parliament in a year and the gap between the date of 
prorogation and the commencement of the next session will not exceed six 
months. 
There are generally three sessions in a year. 


Sessions of Parliament. 


11.20 1. The Budget Session commences in the third week of February. 
This being the first session of the year it commences 
with the address by the President on the first day to 
both the Houses assembled together. A few days later the Railway budget is 
presented. After 2 or 3 days the Government places before the Lok Sabha an 
Economic Survey—an in-depth survey of the national economy. On the last day 
of the month the Budget (called General Budget) is presented. The time for the 
presentation used to be 5 p.m. but from the year 2001 it has been changed to 
11 am. After the presentation of the Budget the Houses pass a motion of thanks 
to the President for his address. After that the Railway budget and then the demand 
for grants are taken. The Finance Bill which gives effect to the budget proposals 
and the relevant Appropriation Bills are passed. As most of the time and attention 
is devoted to the Budget this session is called the Budget session. 


Budget Session. 


11.21. 2. The Monsoon Session. This session begins usually in the third 
week of July. It is the rainy season for us connected 
with the arrival of the monsoon, which gives the 
session its name. The session is mostly devoted to legislative business. 


Monsoon Session. 


11.22 3. The Winter Session generally starts in early November and 
ends in the third week of December. Apart from the 
usual questions, calling attention and other motions 


the major portion of time is set aside for legislative work. 


Winter Session. 


11.23 Adjournment is the suspension of work in a sitting announced by 
š the Presiding officer. It may range from a few minutes 
pa to days together. When there is grave disorder the 


4. Special Reference No. 1 of 2002, In re (Gujarat Assembly Election matter) (2002) 
8 S.C.C. 237. 
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Presiding officer sometimes adjourns the House or suspends a sitting for a time to 
be named by him. In the course of the day he announces that the House adjourns 
for lunch to assemble again at the fixed hour. At the end of the day the Presiding 
office adjourns the House to assemble on the next working day at the fixed hour. 


11.24 When the Presiding officer adjourns the house without fixing any 

time or any date for the next meeting it is called 

Sheda adjournment sine die. Sine die means without 

setting a day (for the next meeting). Or in other words where the adjournment is 

for an indefinite period. Usually on the last day of the session the house is 
adjourned sine die. 


11.25 A House is prorogued by the President. He does so on the advice 

: of the Council of Ministers. It is generally done after 
Pyarogaai: the House is adjourned sine die but there is no bar 
to the President proroguing the House which is in session. Prorogation brings the 
session to an end. 


11.26 Dissolution is in the power of the President who, save in exceptional 
circumstances, does so on the advice of the Council 
of Ministers. Rajya Sabha being a permanent chamber 
cannot be dissolved. Only the Lok Sabha is subject to dissolution. Dissolution 
ends the life of the Lok Sabha. A new Lok Sabha takes its place after the general 
elections are held. 


Dissolution. 


11.27 A Session is a period of time commencing on the day the first 
4 \ meeting of the house is held and ending on the day 
pe Meeting it is prorogued or dissolved. The period spanning 
between the prorogation of a house and its assembly 
in a new session is called Recess. When a session commences the house meets 
every day. A meeting is generally divided into two sittings—from morning till 
lunch and post lunch till adjournment. In each sitting the time may be allotted for 
particular business. This is done on the advice of the Business Advisory Committee. 
In the morning when the Lok Sabha or Rajya Sabha assembles at 11 a.m., the first 
one hour is devoted to answering questions. This is called Question Hour. Similarly, 
ed is allotted for discussions, resolutions, government business, private members 
ills ete. 


11.28 Each House of Parliament has its own officers to preside over its 
meetings. In case of Lok Sabha the two officers 
mentioned in Art. 93 are the Speaker and the Deputy 
Speaker. The Speaker and the Deputy Speaker are chosen by the members from 
among themselves. Whenever, the office of the Speaker or Deputy Speaker becomes 
vacant the House elects a member to fill the vacancy. After every general election 
the Lok Sabha elects the Speaker on the day fixed by the President (Rule 7). The 
election of the Deputy Speaker takes place on the day fixed by the Speaker. On 
the dissolution of the Lok Sabha the Speaker does not vacate his office. He 
continues in office until immediately before the first meeting of the new Lok 
Sabha elected after dissolution. The office of the Speaker and the Deputy Speaker 
may terminate earlier in the following circumstances: 


Officers of Parliament. 
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(a) Ceasing to be a member of the Lok Sabha. 

(b) The Speaker may resign his office by writing under his hand addressed 
to the Deputy Speaker. The Deputy Speaker can resign in like manner addressing 
his resignation to the Speaker, 

(c) May be removed from his office by a resolution passed by a majority 
of all the then members of the House. 


11.29 Before moving a resolution for the removal of Speaker 14 days 
notice has to be given of the intention to move the 
resolution. 

While any resolution for the removal of the Speaker is under consideration, 
he shall not preside but he shall have the right to speak and otherwise to take part 
in the proceedings. He is also entitled to vote on the resolution in the first instance. 
But he will not be able to exercise his casting vote in the case of equality of votes 
(Art. 96). The Speaker may be removed if the Lok Sabha passes a resolution by 
a majority of the total members of the House—not by ordinary majority. 


Removal of Speaker. 


11.30 The Speaker presides over the meetings of the House. In his absence 
or when the office of the Speaker is vacant the Deputy 
Speaker presides over the Lok Sabha. The Lok Sabha 
in its Rules of procedure (Rule 9) Prepares a panel of maximum 10 members, any 
one of whom presides, depending upon the availability, in the absence of the 
Speaker and the Deputy Speaker. While presiding over a sitting the Deputy 
Speaker or other member has the same power as the Speaker. 


Panel of Presiding Officers. 


11.31 After each general election the President nominates the senior most 
member elected as Speaker Pro Tem. He performs the 
duties of office of the Speaker till the house elects 
one. Usually the only duty performed by the Speaker Pro Tem is to administer 
oath to the newly elected members. In 2005 the Governor of Jharkhand appointed 
a junior member of the Assembly as speaker. The Supreme Court expressed its 
disapproval.’ 


Speaker Pro Tem. 


11.32 The Speaker is the Chief officer of the Lok Sabha. There is a 
Duties and functions of separate secretarial staff to assist him, popularly 
Speaker. known as the Lok Sabha Secretariat. 


11.33 The Speaker presides over the sittings of the Lok Sabha and controls 

; its working. He is responsible for upholding the 

iho pee en soncuct dignity and the Privileges of the House. When a 

point of order is raised or any question involving the 

interpretation of the rules and the precedents of Lok Sabha is raised the Speaker 

has to interpret the rule and give his ruling. The rulings given by a previous 
Speaker are regarded as precedents and are generally followed. 

In England there is a convention that the Speaker on being elected resigns 
from his political party. By distancing himself he shows that he will act in a fair 
and impartial manner towards all members, because he does not belong to any 
party. In India we have established no such convention. The Constitution makes 


5. Anil Kumar Jha v. Union of India (2005) 3 S.C.C. 150. 
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the salary of the Speaker a charge on the Consolidated Fund of India. It is not 
subject to annual vote in the Parliament. The Speaker can be removed, only by 
a resolution which must be supported by a majority of all the then members of the 
House. He cannot be removed by a resolution passed by a majority of the members 
present and voting. Hence, there is a security of tenure for the Speaker. The speaker 
may conduct the proceedings in an impartial manner without remaining in constant 
fear of being removed. 


11.34 Article 100 provides that the Speaker shall not vote in the first 
instance, in other words when a question is before the 
2, Casting, Vote. House and a division is called the members may vote 
for or against the motion (or may abstain from voting). The Speaker cannot 
participate at this stage. If after counting votes it is found that the votes in favour 
and against are equal then, the speaker is entitled to cast his vote. Such vote is 
called casting vote. Thus, the Speaker is entitled to vote only when there is a tie. 
Under the rules of some companies and societies the presiding officer votes in the 
first instance and also casts a second vote in case of equality of votes. The second 
vote is called the casting vote. But the Speaker shall cast vote only once and that 
too in case of equality. The purpose of giving a casting vote is to resolve a dead 
lock. 


11.35 The Quorum to constitute a meeting of the Lok Sabha is 1/10 of 
the total number of members. If the quorum is not 
complete it is the duty of the Speaker to adjourn the 
House or to suspend the meeting until there is a quorum. 


3. Quorum. 


11.36 The Speaker also presides over the 


4, Joint Sittings. ENTR 
9 joint sittings of the two Houses of Parliament. 


11.37 When a Money Bill is transmitted to Rajya Sabha after being 
passed by the Lok Sabha the Speaker makes an 
endorsement on the Bill to certify that it is a Money 
Bill. He again certifies the Money Bill when it is presented to the President for 
assent. On the question whether a Bill is a Money Bill or not, the decision of the 
Speaker is final. If a Bill contains an endorsement that it is a Money Bill then all 
those provisions which are applicable to Money Bill will apply to it. 


5. Money Bill. 


11.38 The Deputy Speaker is a member of the Lok Sabha who is elected 

Dibuk Speaner, by the House as Deputy Speaker. He is elected after 
the election of the Speaker has taken place. In the 

11th (1996) and subsequent Lok Sabha there has been a consensus that the post 
of Deputy Speaker should be given to the nominee of the opposition party. During 
earlier years both the Speaker and the Deputy Speaker were members of the ruling 
party. The Deputy Speaker can resign his office by addressing his resignation to 
the Speaker. His office will fall vacant if he ceases to be a member of the Lok 
Sabha. He may be removed from his office by a resolution passed by a majority 
of all the then members of the Lok Sabha. The Deputy Speaker presides over the 
House when the office of the Speaker is vacant or the Speaker is absent from a 
sitting. He also discharges all the functions and performs all the duties attached 
to the office of the Speaker when the office of the Speaker is vacant. When the 
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Deputy Speaker presides over the House he is not entitled to cast vote in the first 
instance but will have a casting vote in case of equality of votes. While presiding 
over the House the Deputy Speaker has to maintain order and interpret rules. 


11.39 The most important function of the Parliament is to enact laws. 
Though now-a-days much less time is devoted to this 
function. In the modern age legislation is becoming 
complex. A large section of the members find themselves unable to participate 
meaningfully in the discussion. The legislative process may be divided into 
4 types depending on the content of the Bill. 


Legislative procedure. 


11.40 Legislative procedure is of four types 


iF f Pi dure. 
Tits ed Sania depending on the type of a Bill. 


(a) Ordinary Bill. 

(b) Money Bill as defined in Art. 110. 
(c) Financial Bill (Art. 117). 

(d) Constitution Amendment Bill. 


Ordinary Bill 


11.41 A Bill that does not fall in category (b), (c) or (d) above is called 
an Ordinary Bill. Such a Bill may originate in either 
house of Parliament (Art. 107). A Bill may be 
introduced either by a Minister or by any other 
member. When a Bill is introduced by a member other than a Minister then it is 
called a Private Member Bill. If a private member desires to introduce a Bill he 
has to give notice of his intention to seek leave of the House to introduce the Bill. 
The prescribed period of notice is one month. For ministers notice is not required. 
If a Bill has been published in the Official Gazette before introduction, no motion 
for leave to introduce is necessary. A Bill which has not been published prior to 
its introduction is published after introduction. The motion for leave to introduce 
is rarely opposed. 


Ordinary Bills. 
1. Introduction. 


11.42 Any time after the Bill has been introduced or on any subsequent 

occasion, the member in-charge of the Bill may make 

lla! fuser one of the following motions in regard to his Bill 
i namely— 


G) that it be taken into consideration; or 

(ii) that it be referred to a select committee; or 
(iii) that it be referred to a joint committee of the Houses; or 
(iv) that it be circulated for eliciting opinion. 


(Rule 69 of Rajya Sabha and Rule 74 of Lok Sabha). 


11.43 On the day on which any of the above motions is made or on any 

av Olecissigh of bares subsequent day to which the discussion is postponed 

s pines the principles of the Bill and its provisions may be 

discussed generally. At this stage no amendments to the Bill may be moved. In 
the Houses of Commons, this is called the first reading. 
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11.44. If the member in-charge moves that the Bill be taken into 

consideration any member may move that the Bill be 

T Raen La referred to a select committee or a joint committee. 

7 When a motion for referring the Bill to a committee 

is carried, the committee considers the Bill clause by clause and suggests omission, 

insertions and additions to the Bill. When the report of the committee is presented 

to the House the member in-charge of the Bill moves that the Bill as reported by 
the committee be taken into consideration. 


11.45 After the member in-charge has moved that the Bill be taken into 
consideration or where it had been referred to a 
5., Clause: by, clause committee that the Bill as reported by the committee 
consideration. A z 3 
be taken into consideration, the clause by clause 
consideration opens up and amendment to clauses are admitted. 

The Presiding officer has the power to submit the Bill clause by clause. He 
calls each clause separately. When the amendments relating to the clause have 
been dealt with he puts the question ‘That Clause ... stand part of the Bill’. 

Clause 1, enacting formula and the name of the Bill are adopted after the 
adoption of all clauses and Schedules. 

This stage is called the second reading. 


11.46 After the second reading the member-in-charge moves that the Bill 
be passed or the Bill as amended be passed. This is 
called the third reading. When a Bill is passed by one 
House it is transmitted to the other House for concurrence. On receipt by the other 
House it is laid on the table. Any time after that, any Minister in the case of a 
government Bill may give notice of his intention to move that the Bill be taken 
into consideration. 

In the second House the Bill passes through all the stages except 
introduction. The second House may adopt any of the following courses. 


6. Passing of the Bill. 


(1) It may pass the Bill without amendments. 

(2) It may pass the Bill with amendments. 

If the originating House accepts the Bill as amended it is presented to the 
President for assent. If the originating House does not concur in the amendments 
and the disagreement is final the President may summon a joint sitting to resolve 
the deadlock (Art. 108). 

(3) It may reject the Bill. This creates a deadlock and the President may 
summon a joint sitting to resolve it (Art. 108). 

(4) It may keep the Bill lying and take no action. This may happen rarely 
because the government which has passed a Bill in one house will not allow it 
to be kept that way. But if it so happens and more than six months elapse from 


pats: of reception of the Bill the President may resort to summoning a joint 
sitting. 


11.47 When a Bill has been passed by both the Houses the Presiding 

7.. Authentication: officer (Speaker or Chairman) signs the Bill. If there 

id g are any patent errors or by reason of some amendments 

eing accepted the Bill requires consequential amendments, the Presiding officer 
has the power to correct such errors and make such amendments. 
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11.48 The Bill duly authenticated by the Speaker or the Chairman is 
presented to the President for his assent. 

The President may,— 

(a) assent to the Bill. The Bill then becomes an Act. 

(b) withhold his assent. The Bill then ends and does not become an Act. 

(c) return the Bill for reconsideration. If the Houses again pass the Bill 
with or without amendments and it is presented to the President he is obliged to 
give his assent (Art. 111). 


8. Assent. 


Money Bill 


11.49 Article 110 states that a Bill is deemed to be a Money Bill if it 
contains provisions dealing with all or any of the 


M Bill. Å 
aderi following matters, namely— 


(a) the imposition, abolition, remission, alteration or regulation of any tax; 
(b) the regulation of the borrowing of money or the giving of any guarantee 
by the Government of India, or the amendment of the law with respect to any 
financial obligations undertaken or to be undertaken by the Government of India; 
(c) the custody of the Consolidated Fund or the Contingency Fund of 
India, the payment of moneys into or the withdrawal of moneys from any such 


Fund; 
(d) the appropriation of moneys out of the Consolidated Fund of India; 
(e) the declaring of any expenditure to be expenditure charged on the 
Consolidated Fund of India or the increasing of the amount of any such expenditure; 
(f) the receipt of money on account of the Consolidated Fund of India or 
the Public Account of India or the custody or issue of such money or the audit 
of the accounts of the Union or of a State; or 
‘ (g) any matter incidental to any of the matters specified in sub-clauses (a) 
to (f). 
A Bill is not treated as a Money Bill by reason only that it provides for— 


(a) imposition of fines or penalties 
(b) fees for licences or for services 
(c) imposition, abolition or regulation of tax by any local authority. 


11.50 If any question arises whether a Bill is a Money Bill or not the 
decision of the Speaker of the Lok Sabha on it shall 
Who is to decide the p 
Character of a Bil? be final [Art. 110(3)]. The speaker has to endorse on 
every Money Bill, 


(a) when it is transmitted to the Rajya Sabha and 
(b) when it is presented to the President for his assent, 


a certificate that it is a Money Bill. 


11.51 A Money Bill may be introduced only in the Lok Sabha. 

P Article 117 prohibits introduction of Money Bill 
TE eae ee in the Rajya Sabha. A Money Bill shall not be 
introduced or moved except on the recommendation 


of the President (Art. 117) and [Art. 109(1)]. 
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11.52 A Money Bill after being passed by the Lok Sabha is transmitted 

to the Rajya Sabha. All other bills are taken up by 

2. Procedure in Rajya the Rajya Sabha for consideration and passing. 

fg Money Bills are taken up for consideration and 

return. In Ordinary Bills the Rajya Sabha may make amendments. In case of 

Money Bill the amendments made by Rajya Sabha are only recommendations. 

Article 109(2) mentions that a Money Bill is transmitted to the Rajya Sabha for 

its recommendations. The Rajya Sabha must return the Bill within a period of 
14 days from the date of the receipt of the Bill. 

If the Bill is not returned within 14 days it is deemed to have been passed 
by both Houses at the expiration of the said period in the form in which it was 
passed by the Lok Sabha (Art. 109). 

If the Rajya Sabha returns the Bill with recommendations the Lok Sabha 
may,— 

(a) accept any or all of the recommendations, or 

(b) not accept any or all of the recommendations. 


In case the Lok Sabha accepts the recommendations the Money Bill is 
deemed to have been passed by both Houses in the form in which it has been 
accepted by the Lok Sabha. In case the Lok Sabha does not accept the 
recommendations the Money Bill is deemed to have been passed by both Houses 
in the form in which it was passed by the Lok Sabha. 

Thus Rajya Sabha cannot amend or reject a Money Bill. It can only make 
recommendations to the Lok Sabha. Lok Sabha may either accept or reject all or 
any of the recommendations suggested by the Rajya Sabha. The Rajya Sabha can 
detain or delay a Bill for 14 days. In the matter of a Money Bill the supremacy 
of Lok Sabha is secured by the Constitution. The provisions of the Constitution 
relating to Money Bills are modelled on the Parliament Act, 1911 and the Parliament 
Act, 1949 passed by the British Parliament. 


11.53 A Money Bill passed in the manner stated above is presented to 
the President for his assent. The President may either 
give assent or withhold assent. The President acts in 

this case on the advice of the Council of Ministers. The President, before the Bill 

was introduced, gives his recommendation as required under Art. 117. Hence it is 
inconceivable that the Ministry would advice the President to veto the Bill. The 

President is not allowed to return a Money Bill for reconsideration (Art. 111, 

proviso). 

While presenting the Bill to the President the Speaker endorses on it a 
certificate stating that the Bill is a Money Bill. 


Assent. 


Financial Bill 
11.54 The Constitution employes the term Financial Bill in a technical 
sense, In common parlance a Financial Bill is any 
| Bill dealing with fiscal matters. A Money Bill has 
i been defined in Art. 110 as a Bill dealing only with any or all of the matters 
mentioned in clauses (a) to (g) of that article. 
A Financial Bill is a Bill which contains provisions of general legislation 


Financial Bill. 
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alongwith one or more matters mentioned in Art. 110 [Art. 117(1)]. But this is more 
or less a theoretical proposition. The determining factor is the Speaker's certificate. 
The annual Finance Bill contains many provisions but is treated as a Money Bill 
because it is so certified and endorsed by the Speaker. 


11.55 A Financial Bill shares two attributes with a Money Bill (a) both 
of them can originate only in the Lok Sabha and 
(b) they cannot be introduced without the recommen- 
dation of 'the President. 


Commonality with Money 
Bill. 


11.56 Two types of Financial Bills do not 
receive the Speaker’s certificate stating that they are 
Money Bills. 


(a) A Bill which does not solely deal with matters enumerated in Art. 110 
and contains other matters also. A Bill that deals with iron ore and also imposes 
a cess on such ore is a Financial Bill [Art. 117(1)]. 

(b) A Bill which contains provisions involving expenditure from the 
Consolidated Fund of India (Art. 117(3)]. » 


Financial Bills and 
Speaker's Certificate. 


11.57 A Financial Bill of the first type falling under Art. 117(1) (containing 

2 matters enumerated in Art. 110 and some other 

te provisions) cannot be introduced in the Rajya Sabha 

and also cannot be introduced without the recommen- 

dation of the President. As stated above these two features are applicable to Money 
Bills also. 

A Financial Bill of the second type involving expenditure from the 
Consolidated Fund of India [falling under Art. 117(3)] may be introduced in either 
house and does not require the Presidents recommendation for introduction. But 
it requires Presidents recommendation for consideration in both the Houses and 
shall not be passed without it. 


11.58 The Rajya Sabha has the same power in regard to a Financial Bill 
as it has in regard to an Ordinary Bill. It can reject 
or amend such a Bill. In case of a Bill falling under 
Art. 117(3)—involving expenditure from the Consolidated Fund the Bill cannot 
be passed unless the President has recommended to the Rajya Sabha the 
consideration of the Financial Bill. The supremacy of Lok Sabha is limited to 
Money Bills. 

Financial Bills have to be passed by the Rajya Sabha and in case of final 
disagreement the provisions of Art. 108 in regard to joint sittings would be 
attracted. For Money Bills there is no joint sitting. 


Summing up. 


A 11.59 Thus there are three types of Bills 
Pon paya aa dealing with financial matters. 
(a) Money Bills. 
(b) Financial Bills falling under Art. 11701). 
(c) Financial Bills falling under Art. 117(3). 


Money Bills are the exclusive domain of the Lok Sabha and as stated 
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above the role of the Rajya Sabha is minimal—confined to making recommen- 
dations and detaining the Bill for 14 days. 

Financial Bills of type (b), like Money Bills, can be introduced only in the 
Lok Sabha. Again like Money Bills President's recommendation is mandatory for 
introduction. But afterwards they are treated as an Ordinary Bill and the Rajya 
Sabha has full powers to amend or reject. 

Bills falling under Art. 117(3),can be introduced in either House (as if it 
were an Ordinary Bill). But such a Bill cannot be passed unless the President has 
recommended consideration of such a Bill to the concerned House. No recommen- 
dation is necessary for introduction. 


11.60 In case of assent to Financial Bills the President has three options: 
(a) to declare his assent (b) to withhold his assent and 
(c) to refer back for reconsideration. The same as in 
the case of an Ordinary Bill. A Money Bill can only be assented or vetoed, It 
cannot be sent back for reconsideration. 


Assent to Financial Bills. 


11.61 Article 255 of the Constitution provides a cure and saves legislation 
from invalidity. The recommendations and previous 
sanctions required under the Constitution are to be 
regarded as a matter of procedure. If the President 
gives his assent to the Bill passed without his recommendation then the assent has 
the effect of curing the irregularity. The Bill after assent becomes a valid Act. The 
non-compliance is of no consequence. 


Effect of absence of 
recommendation. 


Constitution Amendment Bill 


11.62 There are provisions of the Constitution which may be amended 
wee by an Ordinary Bill because the Constitution itself 
Constitution A\ 
ia HOT SING IK ANIONS declares that no such law shall be deemed to be an 
amendment of the Constitution e.g. Arts. 4, 244A. 
Here we shall deal in brief with those Constitution amending Bills which are 
covered by Art. 368. 


11.63 A Bill to amend the Constitution may be introduced in either 
Introduction, House of Parliament. Prior recommendation of the 
President is not required. 


11.64 Constitution Bills are to be passed by each House separately with 
Passing. special majority at every stage i.e. all the three 
; readings. The special majority is in fact a double 
requirement. Firstly, it must be by a majority of the total membership of the House 
and secondly by a majority of not less than two third of the members present and 
voting. If the amendment seeks to make any change in certain parts of the 
Constitution mentioned in Art. 368, e.g. in regard to the Supreme Court and the 
High Courts, relations between the Union and the States etc. the Bill requires 


ratification by legislatures of not less than one-half of the States after it has been 
passed by both the Houses. : 
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11.65 A Constitution Amendment Bill is presented to the President who 
shall give his assent to the Bill. The President has no 
option but to assent. Prior to the Constitution (24th 

Amendment) Act, 1971 the President had a choice but after the amendment it is 

obligatory for the President to give his assent. 


Assent. 


11.66 A Constitution Amendment Bill must be passed by each House by 
No Joint sittings. special majority prescribed by Art. 368. There is no 
provision for joint sitting. 
11.67 A Bill moved by a Minister of the Government is called a 
Government Bill. A Bill moved by any other member 
is a Private Members Bill. Such Bills must be classified 
as Money Bills, Financial Bills, Constitution Bills or 
Ordinary Bills. This will depend on their subject matter. There procedure will be 
determined according to their content. A Government Bill may be introduced 
without leave but not so a Private Members Bill. 


Government Bills and 
Private Members Bills. 


Joint Sitting 


11.68 A Bill becomes an Act only after it has been passed by both 
Houses, Money Bill is an exception to this, If the 
Houses do not agree to the amendments proposed by 
either House or they fail to agree to the provisions of the Bill as introduced, a 
deadlock is created. In order to remove deadlock the Constitution has provided 
for joint sittings. 

If after a Bill has been passed by one House and transmitted to the other 
House— 

(a) the Bill is rejected by the other House. 

(b) the Houses have finally disagreed as to the amendments. 

(c) the Bill has been pending in the other House for more than six months. 


In the above three situations the President may summon the Houses to meet 
in a Joint Session. As stated above there is no provision for joint sitting in case 
of (a) Money Bills and (b) Constitution Amendment Bills. 

If a Bill has lapsed owing to the dissolution of the Lok Sabha no joint 
Sitting may be summoned. But if the Lok Sabha is dissolved after the President 
has notified his intention to summon the Houses the joint sitting takes place and 
the Bill does not lapse. 


Joint sitting. 


11.69 Article 118(4) lays down that the 
Procedure. Speaker shall preside at the joint sitting of the two 
Houses. 

The President has under Art. 118(3) framed the Houses of Parliament (Joint 
sitting and Communication) Rules. Rule 5 of the Rules provides that in a joint 
Sitting the Deputy Speaker will preside in the absence of the Speaker. If he is also 
absent the Deputy Chairman of the Rajya Sabha will preside. If he is also absent 
such other person will Preside as may be determined by the members present at 
the sitting. 
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In a joint sitting the procedure of Lok Sabha would apply with such 
modifications as may be considered necessary by the Speaker. 


11.70 The quorum for a joint sitting shall 
be one tenth of the total number of members of the 
Houses. 


Quorum, 


11.71 Ifat the joint sitting the Bill is passed by a majority of the total 
number of members of both Houses present and voting 

PESOU One it is deemed as passed by both the Houses. 
11.72 Only on three occasions the Houses were summoned to meet in a 
17 joint sitting. The first occasion arose when the Rajya 
oye doit sittings Sabha made amendments to the Dowry Prohibition 

: Bill, 1960 and the Lok Sabha did not agree to them. 
A joint sitting was summoned on 6th May 1961 to discuss the amendments which 
caused disagreement. 

The second occasion was when the Rajya Sabha rejected the Banking 
Service Commission (Repeal) Bill which was passed by the Lok Sabha. The joint 
sitting took place on 16th May 1978. 

The third occasion was when Congress (I) and some other parties did not 
support the Prevention of Terrorism Bill, 2002 in the Rajya Sabha. A joint sitting 
was convened on the 26th March 2002 to pass the Bill. This was a situation where 
the ruling party was short of numbers in the Rajya Sabha. 


11.73 _ In a joint sitting only those amendments are proposed and discussed 
which have caused final disagreement. In case a Bill 
is rejected only those amendments will be admissible 
which are made necessary by the delay in the passage of the Bill. 


New matters not allowed. 


11.74 Article 107 enumerates certain situation in which a Bill lapses. A 
Bill which has lapsed is no more before the Parliament. 
It has to be introduced again and all steps are required 
to be taken again. Our Constitution has made a departure from the British practice. 
Prorogation has no effect on a pending Bill, in India. In England a Bill lapses on 
the prorogation of the House of commons. 

The position regarding lapsing of Bills may be thus summarised. 


(a) A Bill pending in the Lok Sabha lapses on its dissolution. The Bill 
may have originated in the Lok Sabha or may have been transmitted to it by the 
Rajya Sabha. 

(b) A Bill passed by the Lok Sabha and pending in the Rajya Sabha lapses 
on the dissolution of the Lok Sabha. 

(c) A Bill originating in the Rajya Sabha which has not been passed by 
the Lok Sabha and which is still pending in the Rajya Sabha does not lapse. 

(d) A Bill which has been passed by both the Houses and has been 
presented to the President for assent does not lapse. 

(e) A Bill returned by the President for reconsideration does not lapse. 

(A Bill in regard to which the President has notified his intention to 


Lapsing of Bills. 
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summon the houses to a joint sitting does not lapse by dissolution of the Lok 
Sabha. 

(g) All motions, resolutions, amendments etc. pending in the Lok Sabha 
lapse on its dissolution. 


11.75 Article 105 deals with the powers, privileges and immunities of 
Parliament and its members. Likewise, Art. 194 deals 


Powers, Privileges and ith iyi F n EEA 
immunities soi aAA with the powers, privileges and immunities of the 
and its Members. State Legislatures and its members. Originally, sub 


article (3) of these Articles made reference to the 
privileges of the House of Common of the English Parliament and of its members 
and committees at the commencement of the Constitution. By these references the 
Parliament and State Legislature were granted the same powers and privileges as 
were available to the British Parliament and its members. By the Constitution 44th 
Amendment Act the reference to British Parliament has been deleted. The same sub 
articles [ie. Art. 105(3) and Art. 194(3)] empower the Parliament and State 
Legislatures to define by law their powers, privileges and immunities, etc. 
Historically if a person has to ascertain the powers and privileges of the 
Parliament immediately after 26th January 1950, he has to find out what were the 
powers and privileges of the British Parliament. After 1979 in order to ascertain 
the powers and privileges one has to delve into the records of our Parliament since 
its inception. Article 105(3) contains a suggestion to the Parliament to enact a law 
defining the powers, privileges and immunities of the Houses. If such a law is 
enacted the existence of powers, privileges etc, would be easily ascertainable from 
the Act itself. Neither the Parliament nor any of the 28 State Legislatures have 
codified their privileges. 


Classificat ri 11.76 The powers and privileges of Houses 
JaSsHiGaNOH ar P teas of Parliament may be classified into two— 


(1) Those which belong to the Houses collectively. 
(2) Those which are enjoyed by the members individually. 


11.77 The privileges of the Houses 


Collective Privileges: collectively are— 


(a) Freedom of debates and proceedings. This right was gradually 
established in England. Ultimately Art. 9 of the Bill of Rights, 1688 declared that 
freedom of speech and debate or proceeding in Parliament are not to be impeached 
or questioned in any court. The Tudor despots had tried to curtail debates in the 
Commons. The Commons even today assert this right by reading a Bill for the first 
time at the beginning of every session before the Queen’s speech is taken for 
consideration. 

(b) The right to publish debates and proceedings and the right to restrain 
others from publishing. In England one Hansard, under the orders of the House 
of Commons, published Parliamentary debates and proceedings. A person by name 
Stockdale brought an action against Hansard for libel contained in the reports 
published by Hansard. This was in 1836. Ultimately, it came to be recognized that 
each house has the fullest power over its proceedings. It can authorise anybody 
to publish it and at the same time prohibit anybody from publishing it. In India 
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the Parliament has amended the Constitution and inserted Art. 361A. Earlier 
Parliament had enacted a law for protecting publication of its proceedings. This 
law was repealed in 1976, during the infamous emergency. As a result of its repeal 
no protection was available to persons who were faithfully reproducing the 
Parliamentary debates. In order to provide an impregnable shield Art. 361A was 
inserted, It provides that no person shall be liable to any proceedings in any court 
in respect of the publication of substantially true report of any proceeding of either 
House of Parliament or the State Legislature. In the Searchlight case° M.S.M. 
Sharma had published in the newspaper edited by him the text of the proceedings 
of Bihar legislative assembly which included those portions which had been 
ordered to be expunged by the Speaker. The Speaker considered it as a breach of 
privilege. Sharma contended that he has a right to publish, which was covered by 
the fundamental right of the freedom of speech. The Supreme Court held that the 
House possessed the privilege of prohibiting publication of its proceedings and 
that privilege was not subject to the fundamental right of a citizen. 

(c) The privilege of excluding strangers from the House. Originally the 
power to exclude was a measure to protect itself. The House can always make its 
sitting a secret session. Chapter 25 of the Lok Sabha Rules and Rule 265 of Rajya 
Sabha expressly contain the power to order withdrawal of strangers. 

(d) The right to regulate its internal matters and to decide matters arising 
within the walls. 

(e) The right to punish members and outsiders for breach of privilege. 
Each house claims such power. It includes the power to admonish, reprimand and 
imprison. The editor of Blitz weekly was called to bar of the House (Lok Sabha) 
and reprimanded for having published an article which was derogatory to the 
dignity of the member of the House. Smt. Indira Gandhi was expelled’ from the 
House (Lok Sabha) and her seat was rendered vacant on 19-12-1978 because her 
previous conduct had brought disrepute to the House. In 1990 a former minister 
K.K. Tiwari was reprimanded by the Rajya Sabha. 

(f) The privilege of committing for contempt by a general warrant. In 
Keshav Singh’s case? the court recognized that the Legislature has the power to 
commit for contempt by a general non speaking warrant. 

From this Presidential reference it is clear that in a case of conflict between 
the fundamental rights and the privileges of the legislature, harmonious construction 
is required. General rights must yield to the special privileges of the legislature. 

(g) Prohibition to courts to inquire into proceedings of Parliament 
(Art, 122). 

th) Right of the House to receive immediate information of the arrest, 
detention, conviction, imprisonment and release of a member. 

(i) Prohibition of arrest and service of legal process within the precincts 
of the House without the permission of the Speaker. 

Q) Evidence tendered before a Parliamentary Committee and its report 


and proceedings cannot be disclosed or published by anyone until they have been 
laid on the table of the House. 


6. M.S.M. Sharma v. Shri Krishna Sinha, A.LR. 1959 S.C. 395. 


Rect a The 7th Lok Sabha rescinded the resolution expelling her (passed by the 6th Lok 


8. President's Reference No. 1 of 1964, ALR. 1965 S.C. 745. 
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11.78 The Supreme Court has referred some 
points arising out of M.S.M. Sharma® and Keshav 
Singh? for consideration by a 7 judge bench.’ 


Some points to be 
reconsidered. 


11.79 Individual Privileges. The privileges 
enjoyed by the members individually are the 
followings. 


Privileges of individual 
members. 


(a) Freedom from civil arrest—This privilege has been incorporated in the 
Civil Procedure Code. Section 135A of the code exempts a member from arrest 
during the continuance of a meeting of the house or any of its committees of which 
he is a member and during a period of 40 days before or after such meeting or 
sitting. This privilege is only from civil arrest. There is no privilege of exemption 
from arrest in a criminal case or under a law of preventive detention. 

(b) Freedom from attendance as a witness—A member cannot be 
summoned without the leave of the House to give evidence while the House is in 
session. 

(c) Freedom of Speech—there is complete immunity for anything spoken 
in the House. Resolutions, and other motions, moved in the House are also immune 
from any proceedings in any court. This applies to a committee of the House also. 

The Constitution restricts this freedom of speech in a small measure. 
Article 121 states that no discussion shall take place in the Parliament with respect 
to the conduct of any judge of the Supreme Court or of a High Court in the 
discharge of his duties. But it would not apply when a judge is being impeached. 

But this freedom is controlled by the House by its own rules and by the 
Presiding officer. For example, Rule 238 of Rajya Sabha and Rule 352 of the Lok 
Sabha Rules impose certain restrictions. The Rules lay down that a member shall 
not reflect upon the conduct of a person in high authority, use treasonable, 
seditious or defamatory words or make a personal charge against a member. 

In P.V. Narasimha Rao v. State'® the Supreme Court considered the 
implications of Art. 105(2). Shri Narasimha Rao was charged under the Indian 
Penal Code and the Prevention of Corruption Act for entering into a conspiracy 
and bribing some members of Parliament to induce them to vote against the 
motion of no confidence at a time when he was the Prime Minister. The Supreme 
Court was divided in the interpretation of Art. 105(2) and by a majority of 3:2 held 
that the activity of bribe taking by an M.P. is in respect of anything said or any 
vote given by him in Parliament and so he cannot be prosecuted in a court of Law. 
The majority expressed the view that in case after accepting the bribe he does not 
actively cast the vote he may be prosecuted because then there would be no nexus 
between the vote and the bribe. 


11.80 With respect it is submitted that the court has taken a too legalistic 

view. The majority view draws a distinction between 

comiat bo Dai the person who gives and the person who accepts the 
Taen bribe. An M.P. who take bribe for voting in favour of 
or against a motion cannot be prosecuted. But the person who offers the bribe is 
subject to prosecution. An M.P. who takes a bribe and actually votes on a motion 


9. N. Ravi v. Speaker, Leg. Ass. Chennai (2005) 1 S.C.C. 603. 
10. AIR. 1998 S.C. 2120. 
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cannot be prosecuted but if he accepts the bribe and does not vote then he is liable 
to be prosecuted. The dissenting judges who were in minority have pointed out 
to the anomalies arising out of the majority view. To accept bribe for voting is 
not an offence but to take bribe for not voting is an offence. In general a member 
will have full protection to perform his functions in the Parliament in the manner 
he considers best, free from the fear of prosecution in any criminal court. But this 
charter of privilege cannot be converted into a charter for corruption. A member 
who deviates from the path of rectitude by accepting illegal gratification must face 
the consequences like any other person in a court of law. Article 105(2) was to 
protect the independence of the members in pursuits related to their functions and 
not to allow corruption to flourish in the guise of privilege. Parliamentary privileges 
grew to protect the members against the might of the monarchs. The members were 
serving the cause of the people and in the process opposed and invited the wrath 
of the Ruler. In India there is no despot from whom they need protection. A 
legislator who has, violating the law of the land, taken bribe and been a party to 
a criminal conspiracy is neither entitled nor deserves such protection. 

Just as the minority judgement in Gopalan became the majority judgement 
in Maneka it is hoped that someday the Court would adopt the minority view. 


Comparison of the powers and functions of Lok Sabha and Rajya Sabha 


11.81 1. In relation to Constitution 

Comparison of Lok Sabha Amendment Bills the two Houses stand on complete 

and Rajya Sabha. equality. Each house must separately pass the Bill 
with the required majority. 

2. In regard to Ordinary Bills the two Houses are almost equal. But if a 
joint session is summoned the Lok Sabha because of its larger numbers enjoys an 
edge over Rajya Sabha. 

3. Financial Bills can be introduced only in Lok Sabha. After introduction 
both the Houses are on equal footing. 

4. Money Bills can be introduced only in Lok Sabha. The Rajya Sabha 
has no power to reject or amend a Money Bill. Rajya Sabha may only recommend 
amendments. Lok Sabha may reject or accept any or all of them. Rajya Sabha 
may keep the Money Bill pending for 14 days. If the Bill is not returned within 
14 days of its receipt the Money Bill is deemed to have been passed by both 
Houses. 

5. The Speaker presides over the joint sitting of both the Houses. 

6. The Speaker has the authority to endorse that a Bill is a Money Bill. 
His decision is final and cannot be disputed. 

i T: The Lok Sabha discusses, votes and passes the demands for grants of 
the various Ministries. The Rajya Sabha may discuss the grants but it does not vote 
or pass them. 

8. The Council of Minister is collectively responsible to the Lok Sabha. 
They survive so long as they enjoy the confidence of the House. 

Ch Article 249 allows the Parliament to enact a temporary Act with respect 
to a matter in the State List in the national interest. 

Parliament assumes such legislative power when the Rajya Sabha passes 
a resolution supported by not less than two-thirds of its members present and 
voting declaring that it is necessary or expedient in the national interest that 


11.84] The Union Legislature 173 


Parliament should make laws for the whole or any part of India. The Lok Sabha 
has no such power, 

10. Under Art. 312 Parliament may by law create one or more All India 
Services common to the Union and the States. Parliament can proceed in this 
matter only after the Rajya Sabha has declared by a resolution supported by not 
less than two thirds of the members present and voting that it is necessary or 
expedient in the national interest to do so. 


The Constitution under Arts. 249 and 312 has assigned a special function 
to the Rajya Sabha which is in keeping with its federal character. In 1953 an 
attempt was made to abolish the Rajya Sabha but the Prime Minister Pandit Nehru 
opposed it.!! 


11.82 Being a permanent house the Rajya Sabha changes its texture 
gradually every two years. The Lok Sabha may 
become radically different in composition after a 
general election. When the Council of Ministers does 
not enjoy support of a majority in Rajya Sabha it may find it difficult to pass 
legislation in the Rajya Sabha. When a coalition government has wafer thin 
majority it has to put some of its proposals in cold storage for fear of being rejected 
by the Rajya Sabha. In 1977 the Janata Party had requisite 2/3rd majority in Lok 
Sabha but it could not get the Constitution 43rd Amendment Bill passed in the 
Rajya Sabha in the form in which it was passed by the Lok Sabha. The 45th 
amendment was also modified. Constitution (64th Amendment) Bill and 
Constitution (65th Amendment) Bill could not be passed by Rajya Sabha for lack 
of the required double majority even though they had been passed by the Lok 
Sabha. 


Rajya Sabha changes 
gradually. 


Financial Matters in Parliament Fi 

11.83 Article 112 enjoins the President to cause to be laid before both 

the Houses of Parliament, in respect of every financial 

year, a statement of the estimated receipts and 

expenditure of the Government of India for that year. The Constitution refers to 

it as annual financial statement and it is popularly known as the budget. The 

budget also includes the ways and means to meet the expenditure. Expenditure on 
revenue account is distinguished from other expenditure. 


Budget. 


11.84 A few days before the day of the presentation of the budget which 
is invariably the last day of February the Government 
lays on the table of the Houses an economic survey 
for the year. In the budget speech the Finance Minister reviews and explains the 
financial policy of the Government and unfolds its programme for the ensuing 
financial year. The budget contains the following important features. 


Fiscal Policy. 


1. Estimates of expenditure. 

2. Estimates of revenue and capital receipts. 

3. Ways and means to raise the revenue. 

4. An analysis of the actual receipts and expenditure of the closing year 
and a review of the causes of shortfall or surplus in that year. 


11. Statement made in Rajya Sabha on 6-5-1953 and in Lok Sabha on 12-5-1953. 
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5. Declaration of the economic policy—incidence and rates of taxes, 
spending programme and new schemes for the benefit of the people. 


Expenditure that is 11.85 The estimates embodied in the budget 
charged. show separately,— 


(a) the sums charged upon the Consolidated Fund of India and 

(b) the sums required to meet other expenditure out of the Consolidated 
Fund of India. 

The expenditure that is charged upon the Consolidated Fund of India 
includes the following— 

(1) The emoluments and allowances of the President and other expenditure 
relating to his office. 

(2) The salary and allowances of the Chairman and Deputy Chairman of 
Rajya Sabha and the Speaker and the Deputy Speaker of the Lok Sabha. 

(3) Salaries, allowances and pensions of the judges of the Supreme Court 
and the High Court. 

(4) Salary, allowances and pension of the Comptroller and Auditor-General 
of India. 

(5) Debt charges for which the Government is liable. 

(6) Any sums required to satisfy any judgement, decree or order of a court. 

(7) Any other expenditure which is declared by this Constitution or by an 
Act of Parliament to be so charged. 


11.86 The expenditure that is charged upon the Consolidated Fund of 
Votable expenditure and India is not votable. Article 113 states that such 
grants. expenditure shall not be submitted to the vote of 

Parliament. All other expenditure is submitted in the 
form of demands for grants to the Lok Sabha. 

The Lok Sabha alone has the power to assent, or to refuse to assent, to any 
demand. It may also reduce the amount specified in the demand. The demands that 
are not charged are votable by the Lok Sabha. No demand shall be made except 
on the recommendation of the President. 

The budget is discussed and passed in three stages. In the first stage there 
is a general discussion. In the second stage the demands for grants are considered 
and passed. In the third stage the Appropriation Bills are passed. 


11.87 Article 114 lays down that no money may be withdrawn from the 
Consolidated Fund except by an Appropriation Act. 
Immediately after the demand for grants have been 
voted and passed by the Lok Sabha a Bill is introduced in the Lok Sabha which 
specifies the amount to be appropriated out of the Consolidated Fund of India and 
the purpose or service for which the grant is required. It includes both charged and 
non-charged expenditure. 

Every Appropriation Bill is a Money Bill. It is passed as a Money Bill. But 


there are some extra restrictions. No amendment shall be proposed to any such Bill 
which will have the effect of — 


Appropriation Bills. 


(i) varying the amount of any grant, or 
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(ii) altering the destination of any grant (i.e. changing the purpose of the 
grant) or i 
Gii) varying the amount of a charged expenditure. 


aif This hardly leaves any scope for moving an amendment to an Appropriation 
iil. 


11.88 To give effect to the financial proposals of the Government (specially 
in regard to the duties of excise and customs, and 
taxes on income, wealth and services etc.) pertaining 
to a Financial year a Finance Bill is introduced immediately after the budget 
speech by the Finance Minister. It is a Money Bill and is passed alongwith the 
Appropriation Bills in the budget session. 


The Annual Finance Bill. 


11.89 When a financial year has commenced and the Government has 
secured grants as provided in the Constitution it is 
sometime felt before the expiration of the year that 
the grant is inadequate for the purpose. It may also 
be that in the middle of the year the government considers it necessary to spend 
money on some new service not contemplated earlier. In such cases the government 
comes up before the Lok Sabha with supplementary or additional demands. 

Sometimes the government may have been forced to spend an amount in 
excess of the amount granted by the Lok Sabha owing to some expediency. In such 
case again the government asks for excess grant from the Lok Sabha. 

In all these cases the same procedure is to be followed as in the case of 
annual grants. 


Supplementary, additional 
or excess grants. 


11.90 As stated above in para. 11.85 no money may be withdrawn from 
the Consolidated Fund of India unless an Appro- 
priation Act is passed. 

If for any reason the Lok Sabha is not able to pass the Appropriation Bills 
before the Ist day of April the Government cannot withdraw any money from the 
Fund. It may be that Lok Sabha may have been dissolved in February and the new 
Lok Sabha may not assemble till April or May. In such cases the Lok Sabha before 
dissolution passes a Bill making a grant in advance in respect of the expenditure 
for a part of the financial year pending constitution of the new Lok Sabha and 
the new Government. This is called passing of a vote on account. It is a grant in 
advance. 

If on account of the magnitude or the indefinite character of a service the 
demand cannot be stated with certainty the Lok Sabha may make a grant to meet 
that unexpected demand. This is a vote on credit. 


Vote on Account etc. 


Committees of Parliament 


11.91 Parliament finds it convenient to constitute committees to conduct 

4 F in depth studies and make recommendations. In regard 
Committees of Parlement to Bills, as discussed earlier, a House may resolve to 
refer the Bill to a Select Committee constituted exclusively of its members or it 
may with the concurrence of the other House refer the Bill to a Joint Committee 
of both the Houses. But there are certain other purposes for which there are 
Standing Committees of the Houses. The Lok Sabha has 33 such Committees. 
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Some of the Committees are elected by the members on the basis of proportional 
representation by means of single transferable vote e.g. The Public Accounts 
Committee and The Committee on Public Undertakings. 

In some committees the members are nominated by the Speaker e.g. The 
Committee on Petitions and The Committee on Subordinate Legislation. The rules 
of the Lok Sabha provide for the following Committees. 

1. Business Advisory Committee. 2. Committee on Private member’s Bills 
and Resolutions. 3. Committee on Papers laid on the table. 4. Committee on 
Petitions. 5. Public Accounts Committee. 6. Estimates Committee. 7. Committee 
on Public Undertakings. 8. Privileges Committee. 9. Committee on Subordinate 
Legislation. 10. Committee on Government Assurances. 11. Committee on absence 
of Members from the meetings of the House. 12. Rules Committee. 13. Committee 
on welfare of Schedule Castes and Schedule Tribes. 14. General Purposes Committee. 
15. Housing Committee. 16. Library Committee. 

In 1989 the Lok Sabha rules were amended to provide for Department 
related Parliamentary Standing Committees. Seventeen such Committees have 
been constituted. They cover all the Departments of the Government of India. The 
purpose of these committees is to promote intelligent participation of the members 
of Parliament in the working of different Departments of the Government. It 
provides the members an insight into the functioning of the executive and enables 
them to understand and appreciate the problems faced by the executive. 

We shall now discuss some of the important committees of the Lok Sabha. 


11.92 1. Public Accounts Committee. The function of this committee 
is to examine the annual accounts of the Government 
and the accounts showing appropriation of different 

sums granted by the Lok Sabha. 

The committee in particular scrutinizes the report of the Comptroller and 
Auditor General (C.A.G.) in regard to the appropriation accounts of the Government. 
The committee has to satisfy itself that the sum expended was spent on the services 
or purposes for which it was made available or for which it was charged. It must 
also see that the expenditure is according to the authorization and if any 
reappropriation was done it was made by a competent authority. The committee 
may also look into the Profit and Loss Accounts and Balance Sheets of Government 
corporations, the accounts of different projects and institutions and consider the 
report of the C.A.G. in regard to such accounts. The Committee also peruses the 
report of the C.A.G. in regard to autonomus and semi-autonomus bodies. 


Functions. 


11.93 The committee consists of not more than 22 members, 15 of which 
Constitution. are drawn from the Lok Sabha. They are elected on 
: the basis of the principle of proportional represen- 
tation by means of single transferable vote. 7 members nominated by Rajya Sabha 
are co-opted in the committee. No Minister may be elected to the committee. If 
a member elected to a committee subsequently becomes a Minister then he will 
cease to be a member from the date of his appointment. 


11.94 The term of the members is not more that one year. During the past 
Terr. years a convention has developed to appoint a 
member from the opposition benches as the Chairman 
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of the Committee. The Chairman is generally re-elected for another year. This 
committee came into lime light when report of the C.A.G. pertaining to purchases 
of Bofors Guns was discussed. 


11.95 2. The Estimates Committee. The Government of the day 
formulates the economic policies and presents 
demands to the Parliament for carrying out the 
policies. In order to scrutinize the expenditure proposed by the Government in an 
informal atmosphere disregarding party lines, an Estimate Committee is constituted 
after the budget is presented before the Lok Sabha. This committee of the Lok 
Sabha examines the estimates in order to make suggestions in regard to— 


Functions. 


a. economy and improvement in organizational efficiency or administrative 
reform consistent with policies underlying the estimates. 

b. suggest alternative policies for bringing efficiency and economy in 
administration. 

x c. examine whether the money is well laid out within the limits of the 
olicy. 

at d. to suggest'the form in which the estimates are to be presented to the 
Parliament. 


The functions of the committees would not include a Government 
undertaking which has been referred to the Committee on Public Undertakings. 


11.96 The committee shall not have more 
than 30 members. 

The members are elected by proportional representation by means of single 
transferable vote. A Minister cannot be elected to the committee and if after 
election a person is appointed a Minister, he ceases to be a member of the 
committee. 


Constitution. 


11.97 The members are appointed for a 

period not exceeding one year. 
The report of the committee is not debated in the House. The committee 
keeps on working throughout the year and places its views before the House. The 
demand for grants made by the Government do not wait for the report of the 
Estimates committee. The Estimates Committee makes useful suggestions and 
checks Government's extravagance in making demands for the next financial year. 


Term. 


11.98 3. Committee on Public Under- 
takings. The functions of the committee are,— 

(a) to examine the reports and accounts of the Public Undertakings specified 
in the Rules of the Lok Sabha e.g. 


(i) Damodar Valley Corporation 
(ii) Industrial Finance Corporation 
(iii) Industrial Development Bank of India 
(iv) Indian Airlines 
(v) Air India 
(vi) Life Insurance Corporation 
(vii) Food Corporation of India 


Functions. 
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and every Government company whose annual report is laid on the table of the 
Houses under the Companies Act. 
(b) to examine the reports of the C.A.G. in regard to a Government 


undertaking. 
(c) to examine whether the Government undertakings are being run 

according to appropriate mercantile principles and prudent commercial norms. 
(d) to examine other matters which may be referred by the Speaker to the 


Committee. 


11.99 The Committee consists of not more than 22 members. 15 are 
elected by the Lok Sabha in accordance with the 
principle of proportional representation by means of 
single transferable vote. 7 members nominated by Rajya Sabha are co-opted in the 
Committee. 

As in the case of other committees a minister is not qualified to be elected 
to the committee. A member, appointed as a minister, ceases to be a member. 


Constitution. 


11.100 The term of the members does not 


cu exceed one year. 
11.101 4. Committee on Welfare of Scheduled Castes and Scheduled 
Pae Tribes. The Committee’s functions are, — 


(a) to consider the reports submitted by the 

Commissioner for Scheduled Castes (SC) and Scheduled Tribes (ST). 

(b) to report on the action taken by the Union government on the measures 
proposed by the Committee. 

(c) to examine the representation of SC and ST in the services and posts 
under the Union to ensure the implementation of Art. 335. 

(d) To review the working of the welfare programmes for the SC and ST 
in the Union Territories. 

(€) To consider any other matter which the committee may deem fit or 
which may be specially referred to it by the Speaker. 


11.102 The committee consists of not more than 30 members. 20 are 
elected by the Lok Sabha in accordance with the 
principle of proportional representation by single 
transferable vote. 10 members nominated by the Rajya Sabha are co-opted in the 
committee. 

Like other committees a Minister is barred from becoming a member. If a 
person elected as member is appointed as a Minister he ceases to be a member. 


Constitution. 


Term. 11.103 The term of office of the members 
may not exceed one year. 


5: Department-Related Parliamentary Standing Committees. There are 
17 Departmental Standing Committees. Each committee is related to one or more 
Departments. The large Departments like Defence and Railways have their own 


standing committees while in some cases two or more Departments are within the 
purview of one committee. 
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11.104 The functions of the Committees are: 

(a) To consider the demands for grants of 
the related Ministries/Departments and report on the 
grants. The report shall not suggest any cuts. 

(b) To examine Bills pertaining to the related Ministries/Departments 
referred to the committee by the Chairman of the Rajya Sabha or the Speaker. 

(c) To consider the annual reports of the Ministries/Departments and 
report thereon. 

(d) To consider national basic long-term policy documents presented to 
the Houses and report on them (if referred by the Chairman or the Speaker). 

The Committees are expressly prohibited from considering matters of day- 
to-day administration. 


Functions. 


11.105 Each committee consists of not more than 45 members. 30 members 

are nominated by the Speaker from the Lok Sabha 

Constitution. and 15 are nominated by the Chairman from the 
Rajya Sabha. 

A member who is a minister shall not be nominated or continue as a 
member. 

The Chairman of 6 of these committees viz., Commerce, Home Affairs, 
Human Resource Development, Industry, Science and Technology and Transport 
and tourism are appointed by the Chairman, Chairman of the remaining 11 
committees are appointed by the Speaker. 


11.106 After the general discussion on the budget in the Houses is over 
the Houses are adjourned for a fixed period, The 
committees consider the Demand for Grants of the 
related ministry during this period and report within the specified period. A 
separate report is to be given for each ministry. 

The Committee examines only such Bills which have been introduced and 
then referred to the committee by the Chairman or the Speaker. The committee 
shall consider the general principles and clauses of such Bills and shall make a 
report on it within the period prescribed by the Chairman or the Speaker, as the 
case may be. 


Procedure. 


11.107 The reports are based on broad consensus. Members are permitted 
to record dissent. Reports are presented to both the 
Houses. The reports of a standing committee have a 
persuasive value and are treated as considered advice given by the committee. But 
the Government is not bound to follow it. 


Reports. 


11.108 They promote intelligent participation of the members in the 
functioning of the executive. The members come 

paladins: of Standing close enough to the Department to understand and 
aK appreciate the problems and difficulties that the 
Department has to face. They tend to enhance the effectiveness of Parliamentary 
control, They are able to go deep into the demands and discuss them in detail. 
They can effect better examination of the Annual Report and assess the performance 
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of the ministry. At the same time it is ensured that the reports are submitted within 
the time fixed for it and that there is no interference in the day-to-day administration 
of the Department. In this way the demands of each ministry are subjected to 
discussion by a committee. 

Prior to the adoption of this system the demands for 3 or 4 ministries only 
could be discussed in the Lok Sabha. The rest were guillotined for want of time. 


11.109 Apart from the department-related standing committees in which 
both Lok Sabha and Rajya Sabha participate the 
Rajya Sabha has some exclusive committees. They 
are— 


Committees of Rajya 
Sabha. 


(1) Committee on Subordinate Legislation 
(2) Committee on Government Assurances 
(3) Committee on Papers Laid on the Table 
(4) Rules Committee 

(5) House Committee; and 

(6) General Purpose Committee 


11.110 6. Committee on Subordinate Legislation. The committee 
scrutinises each rule, regulation, bye-law erc. framed 
in pursuance of the Constitution or the legislative 
functions delegated by Parliament to a subordinate authority and which is required 
to be laid before Parliament. 


Functions. 


11.111 The committee consists of 15 members who are nominated by 
Constitution: the Chairman. Casual vacancies are filled by the 
Chairman. The quorum is five members. 

11.112 The Committee holds office until a 
new Committee is constituted. 


Term, 


11.113 The Committee submits its reports from time to time. If the 

committee is of the opinion that any rule, regulation 

etc, should be annulled or be modified or amended 

in any respect it shall report that opinion and the grounds for it to the Rajya Sabha. 
The Committee is authorised to determine its own procedure. 


Reports. 


Motions and Resolutions 


11.114 A motion is a procedural Parliamentary device by which the 
Motion. functions of the House are sought to be achieved. In 


simple words, it sets the House in motion. A motion 
generally suggests a course of action before the House. 


11.115 A resolution is a motion which is complete in itself. A resolution 


Resolution. generally expresses an opinion and so has a persuasive 
: 4 value. The enacting clause of a Bill is worded as a 
resolution Be it enacted by the Parliament. . . . when this is passed the Bill attains 


the character of an Act. 
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11.116 Some important motions are— 


(a) Discussion on Matters of Public 
Importance. 
This is covered under rule 184 of the Lok Sabha, 


(b) No Confidence Motion. 

Rule- 198 of Lok Sabha governs the no confidence motion in the 
Council of Ministers. 

Article 75 mentions that the Council of Ministers are to be collectively 
responsible to the Lok Sabha. Hence, a no confidence motion can be introduced 
only in the Lok Sabha. In the nature of things it would be introduced only by a 
member of the opposition. When such a motion is admitted in the House the 
members discuss the functioning of the Government on a wide range of matters. 
The time allotted for this motion is much longer as compared to other motions. 
It may range from a day to a week depending on the consensus in the House. A 
no confidence motion takes precedence over all other business that may be 
pending before the House. If the House passes the no confidence motion the Prime 
Minister is obliged to submit the resignation of his Council of Ministers. 


Some important motions. 


(c) Confidence Motion 

The rules of procedure of the Lok Sabha contain no specific provision 
regarding the confidence motion. In England such a motion is unknown in 
Parliamentary practice. A motion of confidence is moved by the ruling party to 
seek or demonstrate the support of the majority of the house. The necessity for this 
new kind of motion arose because under the Parliamentary form of Government 
the President must invite the leader of the party or group commanding a majority 
in the Lok Sabha to form a Ministry. The majority in this context means a majority 
of seats in the Lok Sabha and not the simple majority of the members present and 
voting on a particular motion. The first instance of confidence motion occurred 
when in 1979 the President directed Prime Minister Charan Singh to seek the 
confidence of the Lok Sabha. Even before the motion was taken up Shri Charan 
Singh resigned because he was unable to gather adequate support. In the 10th Lok 
Sabha Prime Minister P.V. Narsimha Rao was asked by the President to establish 
his majority in the Lok Sabha. Shri Rao could get the motion of confidence passed 
because some parties abstained from voting. He could not prove that he had a 
support of majority of the total membership of the house but was allowed to 
continue as Prime Minister and completed his term. The Government led by Shri 
V.P. Singh (1990) and Shri Devegauda (1997) fell because they could not get the 
vote of confidence in their favour. 

(d) Adjournment Motion 

When there is an urgent matter of public importance then a member 
may propose that the business of the house be adjourned for discussing that matter. 
This motion can be moved only with the consent of the Speaker. Generally such 
motions are discussed in the afternoon at 4.00 p.m. (Rule 56). 


Motions in Regard to the Budget 


11.117 The most popular and well known 
Melons incegarl:testie motions which are used by the members in connection 
sash with the budget are three. The demand for grants are 
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considered and passed by Lok Sabha. Hence, these motions can be moved only 
in Lok Sabha. 
1. Policy Cut 
The member moves that the demand be reduced by one rupee. The 
member moving this motion in fact wants to discuss the policy behind the demand 
in detail and gives alternative policy suggestions. 
2. Economy Cut 
In this motion the reduction in the amount of demand is substantial. 
The amount to be reduced is clearly stated and the object is to bring 
about economy in the expenditure. 
3. Token Cut 
In this motion the demand is sought to be reduced by Rs. 100/-. The 
object of the motion is to ventilate a specific grievances within the sphere of 
responsibility of the Government. 


Private Member’s Resolutions 


11.118 A resolution may be moved by a Minister or by a private member. 
For private members afternoons are reserved on 
alternate Fridays. Generally the last 2!/> hours are 
devoted to this. Resolutions are selected by ballot. 


Private Member's 
Resolutions. 


11.119 Resolutions may be brought under 


Motion för removal of Rule 200 of Lok Sabha for the removal of the Speaker 


Speaker. 

or the Deputy Speaker. 
Important motions in 11.120 In Rajya Sabha the important 
Rajya Sabha. categories of motions are— 


1. Motion for discussion on a matter of public interest. 
2. Calling Attention Motion 


11.121 Article 120 lays down that the business in Parliament shall be 

> transacted in Hindi or in English. It was further enacted 

aena te in Sub. Art. (2) that unless Parliament by Law other- 

wise provides this article shall after the expiration 

of period of 15 years from the commencement of the Constitution have effect as 

if the words or in English have been omitted. It was contemplated that after 

15 years only Hindi will be used in the Parliament. But Parliament has by enacting 

Pathe is Languages Act, 1963 allowed English to be continued alongwith 
indi. 

This Article authorises the Presiding Officer to permit any member who 
cannot adequately express himself in Hindi or English to address the house in his 
mother-tongue. 

In fact, the Houses have made arrangements for simultaneous translation. 
If a member speaks in Hindi or English his speech is simultaneously translated into 
the other language. If a member desires to speak in any Indian language other than 
Hindi he has to give prior notice to the Chairman or the Speaker. Arrangements 
are made for translation from the floor language. Such arrangements are available 
for most of the Indian languages contained in the 8th schedule of the Constitution. 
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11.122 We have already discussed above that the Rajya Sabha is a 
permanent House. It has some special functions 
to perform as provided in Art. 249 (legislation on a 
subject in the State list) and Art. 312 (All India Services). 

In the matter of Money Bills the Rajya Sabha has very limited powers. A 
vote of no confidence can neither be introduced nor passed by the Rajya Sabha. 
In case of a joint sitting to resolve a dead-lock in case of Ordinary Bills the 
position of Rajya Sabha is slightly weak owing to its lack of numbers as compared 
to the Lok Sabha. Even though the Rajya Sabha has less powers as compared to 
the Lok Sabha there are certain reasons to support its continued existence which 
may be summed up as under— 


Utility of Rajya Sabha. 


1. In a federal Constitution a second chamber is considered necessary. 

2. Senior politicians as well as persons who have specialised in any 
particular field may get through to the Rajya Sabha by indirect election. It is 
not for every one to obtain support of the massess in direct election for the 
Lok Sabha. p 

3. Sometimes the popular house which is directly elected is tempted 
to take populist measures in order to please the electorate. In such cases the 
Rajya Sabha may play the role of applying the brakes and delaying the matter. 


Chapter 12 


THE STATE EXECUTIVE 


12.1 Our Constitution provides for the Government of the Union as well 

as the Government of 27 States (Total number of 

eed assessment of States is 28). The State of Jammu and Kashmir was 

; allowed to frame its own Constitution. In Jammu and 

Kashmir also the Parliamentary form of Government has been adopted and the 

executive head is the Governor. For sometime Jammu and Kashmir had a separate 

flag, the head of the State was called Sadar-i-Riyasat and the head of the Council 

of Minister was termed Prime Minister. But now the State has fallen in line with 
other States. It is using identical designations. 

Part VI of the Constitution lays down a uniform structure for all the 27 
States. There are minor variations. The legislature in 4 States is bi-cameral (Bihar, 
Maharashtra, Karnataka and Uttar Pradesh). All the remaining States have only one 
House. So the general pattern is unicameral. Andhra Pradesh, Tamil Nadu, West 
Bengal and Punjab have abolished the Legislative Council. In some States the 
Governor has been conferred special responsibilities. 


The Governor 


12.2 The head of the executive in all the States is the Governor. Generally 
each State has a Governor but under the proviso to 
Art. 153 the same person may be appointed Governor 
for two or more States. The executive power of the State is vested in the Governor 
and all executive action of the State has to be taken in the name of the Governor. 
The executive power shall be exercised by the Governor either directly or through 
officers subordinate to him. 


Governor. 


12.3 The Governor is not elected. The President who is the head of the 
Appointment, executive at the Centre is elected. The Governor is 
appointed by the President (Art. 155) and holds office 
during the pleasure of the President. In a way he is the nominee of the Central 
Government. But the office of the Governor is not an employment under the 
Government of India.! A person who has been a member of a State Public Service 
Commission may be appointed as Governor because the office is not covered by 
the prohibition contained in Art. 319(d). It is an independent Constitutional office 
and is not under the control of or subordinate to the Union Government. 
The Constitution prescribes only two qualifications for appointment of a 
person as Governor. He must be a citizen of India and must have completed the 


1. Hargovind Pant v. Raghukul Tilak, A.LR. 1979 S.C. 1109. 
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age of 35 years (Art. 157). He shall not hold any office of profit and shall not be 
a member of the legislature of the Union or the State. But if a member of any 
legislature is appointed Governor he is deemed to have vacated his seat on the day 
he enters upon his office. The Governor is entitled to such emoluments, allowances, 
etc. as may be prescribed by law.? Such emoluments etc. cannot be diminished 
during his term of office. 


12.4 The Governor holds office for a term of 5 years from the date on 
which he enters upon his office. But his appointment 
may be terminated earlier because he holds office 
during the pleasure of the President. The safeguards and security of tenure available 
to a government servant under Art. 311 are not available to a Governor. In 1989 
the Union Government asked all the Governors to resign because the Government 
wanted to appoint its nominees to the posts. Eventually some of the Governors 
were replaced and some were allowed to continue. The Governor may be remoyed 
by an order of the President. The President may transfer a Governor appointed to 
one State to another for the rest of the term. A Governor whose term has expired 
may be reappointed in the same or any other State. There is no bar to being 
appointed Governor more than once. 
The Governor may resign office by writing addressed to the President. 


Term of Office. _ 


12.5 The President has been vested with the power to make arrangements 

x for discharging the functions of the Governor in any 

ices fon DISC ne contingency not provided for in the Constitution 

; (Art. 160). Under this power the President asks a 

Governor to take dual charge—be Governor of two States. In some cases the Chief 
Justice of the State High Court was appointed acting Governor. 


12.6 Generally the federal Constitutions provide for an elected head in 

the Constituent States. It is so in the U.S.A. and 

Should Rovermer be Australia. In Canada the Governor is the appointee of 

| the Union Government. The Constituent Assembly 
preferred to opt for a nominated Governor for the following reasons: 


1. The Election of a Governor will be entirely on personal issues. The 
numbers of votes would be very large. The trouble and expenses would not be 
commensurate with the benefit achieved. 

2. A Governor elected directly would be more likely to come in conflict 
with the Chief Minister. This friction would better be avoided. 

3. A Governor elected directly by the people would rather be a Chief 
Minister and wield real power. If he opts to become the Chief Minister the office 
of Governor would fall vacant. The Chief Minister would like his nominee to 
contest for Governorship. This would not be a desirable State of affairs. 

4. An elected Governor would not be a neutral person. He would be more 
likely to jump into the political arena making it difficult for the Chief Minister 
to operate. 

5. A nominated Governor would generally be from another State. This 


2. Governor’s (Emoluments, Allowances and Privileges) Act, 1982 has been enacted 
by the Parliament. 
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would suppress separatist tendencies. The Union would be able to maintain its 
control over the States. 


12.7 So long as one party formed the Government at the Centre and also 
in the States the functions of the Governors remained 
ceremonial. When different parties head the 
Government at the Centre and in a State and specially where there is a lack of clear 
majority in the States the Governor at times assumes a crucial role. Some Governors 
have acted in a partisan manner and as agents of the Union Government. It all 
started in 1952 when in Madras C. Rajagopalachari was asked by Governor Sri 
Prakash to form the Government though Congress lacked a clear majority. In 1959 
the communist government of Kerala led by E.M.S. Namboodiripad was dismissed 
on the report of the Governor, though the ministry commanded majority in the 
legislature, on the flimsy ground that it has lost the confidence of the people. The 
agitation against the ministry was led by the Congress. The then President of the 
Congress Smt. Indira Gandhi was conducting it from the Prime Minister’s residence. 

In Andhra Pradesh Governor Ramlal dismissed the ministry of N.T. Rama 
Rao in 1984 which later won the confidence of the Assembly. In Goa the Governor 
dismissed the D’Souza ministry and installed Ravi Naik as the Chief Minister with 
hardly any justification for his act. In U.P. in 1998 the act of the Governor Romesh 
Bhandari in dismissing the ministry and swearing another chief minister led the 
Supreme Court? to direct the summoning of a special session of the Assembly with 
the only agenda of finding out the numerical support of the contestants. The result 
was in favour of the ousted Chief Minister Kalyan Singh. The Election Commission 
postponed the election to Satna Assembly in M.P. because Gulsher Ahmed the 
Governor of Himachal Pradesh was actively canvassing support for his son in that 
constituency. This led to the resignation of the Governor. 

In 2005 the Jharkhand Governor (Sibte Razi) acted in a blatantly 
undemocratic manner. He was immediately corrected by the Supreme Court.’ The 
pro tem Speaker was directed to conduct a floor test and to announce the result 
truthfully. On the floor of the House the Governor was proved wrong. He was 
termed “Supari Killer” (contract killer). In the same year the Governor of Goa (SiG. 
Zamir) acted in brazenly partisan manner. He dismissed the B.J.P. government on 
the pretext that the decision of the Speaker was incorrect. He had no authority to 
judge the action of the Speaker. The conduct of the Bihar Governor (Buta Singh) 
in 2005 was clearly against the advice contained in Bommai> and the Report of 
the Sarkaria Commission (see para. 12.16). It has been challenged before the 
Supreme Court. The petition was pending till 15th September 2005.° 

To provide greater neutrality it would be better not to appoint persons who 
have been in active politics in the recent past or who have an intention to join 
active politics. The practice of appointing a person from outside the State has 


proved beneficial to the unity and integrity of the country. A local Governor may 
not be conducive to national unity. 


Role of the Governor. 


Jagdambika Pal v. Union of India, A.I.R. 1998 S.C. 998. 
Anil Kumar Jha v. Union of India (2005) 3 S.C.C. 150. 
S.R. Bommai v. Union of India (1994) 2 S.C.C. 1. 
Rameshwar Prasad v. Union of India (2005) 5 S.C.C. 804. 
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Powers of the Governor 


12.8 The President and the Governor are both heads of the executives. 

{ Their powers therefore are analogous. The executive 

Con ee powers of the Union being wider in extent, the powers 

President. of the Governors are comparatively limited. The 

President has diplomatic and military powers apart 

from executive, legislative, financial and other powers. In the nature of things the 
Governor has no diplomatic or military powers. 


12.9 The executive power of the State is vested in the Governor. He 
exercises it either directly or through officers subordi- 
nate to him. It has been held that ministers are officers 
subordinate to him.’ The executive power of the State extends to all matters with 
respect to which the State Legislature has power to make laws. All executive action 
is expressed to be taken in the name of the Governor. All orders, instruments, ec. 
are authenticated in the manner specified in the rules made by the Governor. The 
Governor appoints the Council of Ministers, he also appoints the Advocate- 
General, Chairman and the members of the State Public Service Commission. The 
Governor appoints the Chief Minister and other ministers are appointed by him 
on the advice of the Chief Minister. The Governor has the power to nominate one 
member from the Anglo-Indian Community, if he is of the opinion that the 
community needs representation in the Assembly. 

The Governor has no power to appoint the judges of the State High Court 
but it is provided in Art. 217 that he will be consulted by the President before an 
appointment is made. 

The Governor has the power to nominate one-twelfth of the members of 
Legislative Council of State. The persons to be nominated are required to have 
special knowledge and practical experience in respect of Literature, Science and 
Art, etc. 

The Supreme Court has in Samsher Singh? held that a Governor is only a 
Constitutional head. He exercises powers with the aid and advice of his Council 
of Ministers. The Governor acts in his discretion only when the Constitution so 
requires. Where the Constitution requires the satisfaction of the Governor, it is not 
the personal satisfaction of the Governor but it is the satisfaction of Council of 
Ministers. 


Executive. 


12.10 The Governor is a part of the legislature (Art. 168). The Governor 
has the right to address the legislature and to send 
messages to it. The Governor may from time to time 
summon, prorogue or dissolve the Legislative Assembly. The Governor has the 
power of causing to be laid before the legislature, the Annual Financial Statement 
(Budget), Without his recommendation no demand for grant can be made by the 
Legislature. The Governor reserves Bills for the assent of the President. 


Legislative Powers. 


The Judicial or 12.11 Article 161 confers on the Governor 
Pardoning Power. the power to grant pardon, reprieve, respite or 


7. Emperor v. Sibnath Banerji, ALR. 1942 P.C. 102. 
8. Samsher Singh v. State of Punjab, ALR. 1974 S.C. 2193. 
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remissions of punishment or to suspend, remit or commute the sentence of any 
person convicted of any offence against any law relating to matters to which 
the executive power of the State extends. It would be useful to keep in mind that 
the executive power of the State extends to those subjects in regard to which the 
legislature of the State has power to enact laws. 

Article 72 confers on the President the power to grant pardons, reprieves, 
respites etc. The differences between the President’s power to grant pardon and the 
Governor's pardoning power should be noticed. The power of the President under 
Art. 72 is much wider. The President has the exclusive power to grant pardon in 
cases where a person has been sentenced to death. The Governor cannot grant 
pardon in case of death sentence. Where a person is punished by a court-martial 
only the President can grant pardon. The Governor has no power in relation to 
court-martial. In regard to suspension, remission and commutation of sentence of 
death the powers of the Governor and President are concurrent. In Nanavati? it was 
held by the Supreme Court that the power of the Governor to suspend the sentence 
under Art. 161 was subject to the rules made by the Supreme Court in regard to 
the appeals filed before it. The rules of the Supreme Court provide that when a 
matter is being considered by the Supreme Court the accused must surrender to 
his sentence. In such a case it is not open to the Governor to suspend the sentence. 


12.12 Excepting the State of Jammu & Kashmir which is vested with the 
power to impose Governor's rule under Section 92 of 
the Constitution of Jammu & Kashmir, no other 
Governor has power to declare any emergency. Such powers have been conferred 
on the President under Arts. 352, 356 and 360. Governor has the power under 
Art. 356 to submit a report to the President whenever he is satisfied that a situation 
has arisen in which the Government of the State cannot be carried on in accordance 
with the provisions of the Constitution. By making such a report the Governor 
invites the President to make a proclamation under Art. 356 and to assume the 
functions of the Government of the State. In other words the Governor in his report 
prepares the ground for imposition of President’s rule. 


Emergency Powers. 


The Governor and the Council of Ministers 


12.13 The Governor is the head of the executive. Article 163 contemplates 
a Council of Ministers to aid and advise the Governor 

The Governor and the wh ; E A 
Cauncil of Ministers: in the exercise of his functions. He is generally 
$ 3 expected to act in accordance with the advice of the 
Council of Ministers because in the Parliamentary form of Government it is the 
norm. In the case of the President Art. 74 expressly states that the President shall 
act in accordance with such advice. We find no such provision in case of the 
Governor. On the other hand Art. 163 lays down that if by or under the Constitution, 
the Governor is required to exercise his functions in his discretion he will do so. 


Originally the Constitution had not prescribed how large a Council of 
Ministers may be. Some of the larger States had 40% 


Size of the Ministry. 
of members as Ministers. In the smaller States the 


9. K.M. Nanavati v. State of Bombay, A.L.R. 1961 S.C. 112. 
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percentage was even higher. In the year 2003 Parliament amended the Constitution 
and laid down that the total number of Ministers including the Chief Minister in 
a State shall not exceed 15% of the total number of members of the Legislative 
Assembly of that State. 


12.14 The Chief Minister is appointed by the Governor and all other 
' ‘ Ministers are appointed by the Governor on the advice 
cada cate aes of the Chief Minister. Where one political party has 
Ministers. clear majority in the legislative assembly Governor 
has no choice but to invite the leader of the majority 
party to become the Chief Minister. But if the majority party chooses a non 
legislator as its leader who is disqualified to be elected as a legislator the Governor 
must in his discretion decline to appoint such a person as Chief Minister. The 
Governor is bound to respect and act according to the Constitution and the laws.'° 
When there is no clear majority and there are coalitions of parties claiming 
majority support the Governor has to exercise his discretion to select the Chief 
Minister. 

The Governors have not always exercised the discretion vested in them in 
a fair and reasonable manner. In 1967, the Governor of Rajasthan Dr. Sampuranand 
invited the leader of the single largest party ignoring the claims of the United 
Front which had the support of more MLA’s. Earlier in 1951 almost the same thing 
happened in Madras. This was repeated in Haryana in 1982. In some cases the 
Governor asks the claimant to the office of Chief Minister to furnish the list of 
MLA’s supporting him. In some cases The Governor even interviewed the MLAs. 
Such parading of MLAs in Raj Bhawan is not sanctioned by the Constitution or 
by, Parliamentary practice. 

In 1998, the Governor of U.P. appointed a person as Chief Minister whose 
claim of majority were farcical and were exposed on the day the assembly met. In 
2005, the Governor of Jharkhand appointed a Chief Minister who could not 
command the confidence of the House for a single day. 


12.15 Article 164(4) permits a non legislator to be appointed as a minister 

s or chief minister but in case he fails to secure a seat 

PA rE S in the legislature within 6 months, he ceases to be 

- a minister. A person who is so appointed must be 

qualified to stand for election to the legislature. If a person is not qualified or is 

disqualified he cannot be appointed as a Minister or Chief Minister.'! On this 

ground the Supreme Court struck down the appointment of Smt. J. Jayalalitha as 

Chief Minister of Tamilnadu. 

A non-legislator who has been appointed as minister cannot again or 

repeatedly be appointed as Minister after the expiration of 6 months. The 6 months 
clause can be used only once and not repeatedly.!” (see also para. 10.37) 


Views of Sarkaria 12.16 Sarkaria Commission’? on inter-state 
Commission. relations in its report dealt with the role of Governors. 


10. BR. Kapur. v. State of Tamil Nadu (2001) 7 S.C.C. 231. 

11. ibid f.n. 7. 

12. S.R. Chaudhary v. State of Punjab (2001) 7 S.C.C. 126. ? 

13. R.S. Sarkaria—Report of the Commission on Centre State Relations, 1988. 
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Tt suggested that in choosing a Chief Minister the Governor should be guided by 
the following principles: 

G) The party or combination of parties which command the widest support 
in the legislative assembly should be called upon to form the Government. 

(ii) The Governors task is to see that a government is formed and not to 
try to form a government which will pursue policies which he approves. 

(iii) If there is a single party having absolute majority the leader of that 
party should automatically be invited to become the Chief Minister. 


If there is no such party the Governor has to invite: 


(a) An alliance of parties formed before the elections. 

(b) The largest single party which is able to gain the support of other 
members to command majority. 

(c) A post electoral coalition which has the required members. 

(d) A post electoral coalition in which partners will not join the government 
but are willing to support the government from outside. 


The Commission further suggested that where the Chief Minister heads a 
coalition Government he must seek the vote of confidence in the assembly within 
30 days of taking over. 

Sarkaria Commission cautioned the Governor and said that the Governor 
should not risk determining the issue of majority support outside the assembly. 
The prudent course for him would be to cause the rival claims to be tested on the 
floor of the House. 


12.17 The Governors have attracted a lot of 

Dismissal of the ministry criticism while appointing the Chief Ministers. Their 

and action under Art. 356. conduct in dismissing the ministry has been equally 
unbecoming and unfair. 

The first instance of a controversial dismissal occurred when Governor 
Dharma Vira dismissed the West Bengal ministry led by Ajoy Mukherjee in 1967. 
The Governor’s view was that the United Front ministry had lost majority owing 
to the defection of some members. He suggested to the Chief Minister to call, as 
early as possible, a meeting of the Assembly to test the majority. The Chief 
Minister refused to do so. The Governor dismissed the ministry. The Governor's 
action was criticised as arbitrary and hasty. He is not to judge whether a Chief 
Minister has the required support in the Assembly. In 1979, Governor Gopal 
Reddy dismissed the U.P. Chief Minister Charan Singh without even giving him 
a chance to prove his majority on the floor of the House. The action of the 
Governor was an abuse of his powers and in total disregard of the norms of 
Parliamentary form of Government. The Assembly had already been summoned 
and the Chief Minister was ready to face it and prove his support. 

Perhaps the most glaring misuse of the power to dismiss took place in 
Andhra Pradesh in 1984 when Governor Ramlal dismissed N.T. Rama Rao and 
installed Bhaskar Rao as Chief Minister. N.T. Rama Rao was prepared to prove his 
majority within 48 hours on the floor of the House but his pleas were ignored. The 
Governor gave 30 days to the new Chief Minister to prove his majority. N.T. Rama 
Rao paraded his supporters for a head count before the President and the Press. 
Bhaskar Rao could not prove his majority and N.T. Rama Rao was reappointed. 
He proved his majority within 4 days. 
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The Governor of U.P. Romesh Bhandari in 1997 did not invite the largest 
single party (Bharatiya Janata Party) to form the Government and on his report 
Presidents rule was imposed under Art. 356. His action was held by the Allahabad 
High Court as unconstitutional. While appeal from the judgement was being heard 
in the Supreme Court the BJP was invited to form the Government. The Chief 
Minister was able to demonstrate majority support in the assembly. 

But in February 1998 the Governor dismissed Kalyan Singh Ministry and 
invited Jagdambika Pal to take over as Chief Minister. He was sworn at 10.00 in 
the night. Kalyan Singh was denied the opportunity to prove his majority. The 
Allahabad High Court stayed the operation of the Governor’s order. The Supreme 
Court directed that the Assembly be summoned only for the purpose of ascertaining 
whom the members supported. The majority of the members voted in favour of 
Kalyan Singh. Governor Romesh Bhandari resigned. Perhaps he was notified that 
he would be dismissed. 

The conduct of Gujarat Governor K.P. Singh in dismissing Keshu Bhai 
Patel in 1996 was equally reprehensible. He dissolved the assembly on the advice 
of Dilip Pareek who had lost a vote of confidence even though BJP was willing 
to form the ministry and prove majority support. Later BJP won absolute majority 
in the elections. 

The Sarkaria Commission and a Committee of Governors have tried to 
formulate some principles which the Governor should follow in forming and 
dismissing a ministry. The Supreme Court has in Bommai'* laid down valuable 
guidelines. On many occassions the Governors have acted as if they are despots 
who are bound neither by law nor by any principles. In Bommai'* Sawant J. 
observed in regard to the Governor of Karnataka: 

We are of the view that this is a case where all canons of propriety were 

thrown to the winds and the undue haste made by the Governor in inviting 

the President to issue the Proclamation under Art, 356(1) smacked of mala 

fides. 


In regard to the conduct of the Governor of Meghalaya Justice Sawant 
says: 


The unflattering episode shows in unmistakable terms the Governor's 
unnecessary anxiety to dismiss the Ministry and dissolve the Assembly and 
also his failure to as a constitutional functionary to realise the binding legal 
consequences of and give effect to the orders of the Court, 


Bommai'* is a judgement pronounced by a Bench of nine judges. It was 
clearly observed in that case that whenever a doubt arises whether a ministry 
enjoys the confidence of the House, the only way of testing it is on the floor of 
the House. The assessment of the strength of a ministry is not a matter of private 
opinion of any individual be he the Governor or the President. 


acuan 12.18 Article 163 expressly recognises that 
he oe pt there are areas in which the Governor has to act 
k without the aid and advise of the Council of Ministers. 
There are two types of situations in which the Governor is expected to use 

his discretion: 


14. "S.R. Bommai v. Union’ of India (1994) 3 S.C.C. 1. 
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(a) Those which are implied by the nature of Parliamentary democracy and 
the Constitution. , ; 

(b) Those where the Constitution has expressly imposed special responsi- 
bility on the Governor. 


12.19 It would be proper for the Governor to disregard the advice of the 

Council of Ministers and act in his discretion 

Situation where Governor (i) where bias is inherent or manifest in the advice 
to act independently. A DATAN I ae 

(ii) where decision is irrational and pervert (iii) where 

the Council of Minister disables or disentitles itself (iv) where as a matter 

of propriety Governor has to act in his discretion.'> e.g. when the Council of 

Minister refuses to grant sanction to prosecute a Minister even though the 

Lokayukta, a former Supreme Court judge, had held that there were sufficient 

grounds for prosecution—In this case the Court upheld the order of the Governor 
sanctioning prosecution which was refused by the Council of Ministers. 


12.20 The first type of situation covers the 
following: 
(1) Choice of Chief Minister. 
(2) Asking the Government to prove its strength in the Assembly. 
(3) Dismissing a Chief Minister. 
(4) Dissolving the legislative assembly. 
(5) Recommending President’s Rule (Art. 356). 
(6) Reserving Bills for consideration of the President (Art. 200). 
(7) Returning a Bill for reconsideration (Art. 200). 


Implied by the Constitution. 


The discretion vested in the Governor is to be exercised by him in a fair 
and non-partisan manner. It should be aimed to protect and preserve the Constitution 
and its ideals and institutions. To further the interest of a party, a group or an 
individual should be farthest from his mind. We have already referred to the 
guidelines given by the Sarkaria Commission and the Supreme Court (para. 12.16). 
It is a discretion vested in a Constitutional head of a State and he is expected to 
exercise it in a prudent and responsible manner. The power is coupled with a duty. 
It is not an unbridled power of a dictator or despot who functions according to 
his whims and fancy. It is the power to protect, not the power to destroy the 
Constitution and the legacy of responsible government. 


12.21 Under the 2nd category are discre- 

Expressly conferred by tionary powers conferred by specific articles of the 

the Constitution. Constitutions. They are referred in the yarious articles 
as special responsibility. 

(1) Art. 371(2)—special responsibility of the Governor of Maharashtra and 
Gujarat (If so directed by the President) for the establishment of development 
boards for Vidarbha, Marathwada, Saurashtra and Kutch etc. 

(2) Art. 371A—Special responsibility of the Governor of Nagaland 


(i) with respect to law and order so long as internal disturbances occur in 
some areas of that state. 


15. M.P. Special Police Establishment v. State of M.P. (2004) 8 S.C.C. 788. 
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(ii) to establish a regional council for Tuensang district. 
(iii) to arrange for equitable allocation of money between Tuensang district 
and the rest of Nagaland. 


(3) Art. 371C(1)—Special responsibility of the Governor of Manipur to 
secure the proper functioning of a committee of the members of the Legislative 
Assembly consisting of the members representing the hill area. 

(4) Art. 371F(g)—Special responsibility of the Governor of Sikkim for the 
peace and for an equitable arrangement for ensuring the advancement of different 
sections of the population of Sikkim. 

(5) Art. 371H(a)—Special responsibility of the Governor of Arunachal 
Pradesh with respect to law and order. 


In discharge of these functions the Governor concerned is not bound to 
seek or accept the advice of his Council of Ministers. Even so Sarkaria Commission 
has recommended: 

before taking a final decision in the exercise of his discretion, it is advisable 


that the Governor should, if feasible consult his Ministers even in such 
matters, which relate essentially to the administration of a State. 


12.22 Comparison between the Office of President and the Governor 


President 


It is a Constitutional office. His 
functions are mostly ceremonial. His 
discretionary powers relate to the 
appointment of the Prime Minister and 
dissolution of the Lok Sabha in 
exceptional situations. In general he is to 
abide by the advice of the Council of 
Ministers. 


The Constitution does not expressly 
mention any area in which the President 
is to function independently of the 
Council of Ministers. 


The President cannot of his own reserve 
a bill passed by a State legislature for his 
consideration. 


At the centre the Constitution does not 
envisage a single situation in which the 
President may function without a 
Council of Ministers. The President 
cannot assume the executive power of 
the Union. 


Governor 


It is a Constitutional office. He mostly 
performs ceremonial functions but the 
Constitution explicitly confers certain 
discretionary powers on him e.g. 
reserving bills for the assent of the 
President, special responsibilities in 
regard to some States as mentioned in 
371 group of articles, making a report to 
the President under Art. 356 etc, 


Article 163 explicitly mentions that in 
certain spheres the Governor is expected 
to exercise his discretion. If any 
question arises whether any matter is 
discretionary or not the decision of the 
Governor in his diseretion will be final. 


The Governor may reserve a bill passed 
by the State legislative for the consi- 
deration of the President (Art. 200). 


Under Art. 356 when a proclamation is 
issued the executive power of the State 
is assumed by the President. In fact after 
the proclamation the powers are 
exercised by the Governor and a team of 
advisers is appointed to assist him, The 
Governor functions without a Council 
of Ministers. 
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President (Contd.) Goyernor (Contd.) 
5. The President has no special 5. Under the Arts. 371, 371A etc. the 
responsibility spelled out by the Governor has special responsibilities 
Constitution in which he has to act on with regard to certain subjects in 


some of the States. He is to act in his 
discretion. The individual judgement of 
the Governor cannot be questioned in a 


his personal judgement. 


Court of law. 

6. President’s power to grant pardon are 6. Governor’s powers are limited to 
much wider. They cover death sentence offences against any law falling within 
and court-martial, the State list. 

7. The President has emergency powers as 7. Excepting the Governor of Jammu and 
defined in Arts. 352, 356 and 360. Kashmir who may impose Governor's 


rule under the State Constitution, no 
other Governor has any emergency 
powers. The only power a Governor has 
is to make a report to the President. 


8. The President is the Supreme 8. The Governor has no powers or 


Commander of the Armed Forces. functions in relation to the Armed 
Forces. 


12.23 The President is the competent authority to appoint, transfer and 
remove a Governor. Factually, the power of choosing 
a person, the power of appointment and the power of 
advising the President to withdraw his pleasure rests 
with the Prime Minister. The President acts on his advice. The Prime Minister’s 
power is unfettered. In 1980 the Tamil Nadu Governor Prabhudas Patwari was 
dismissed, In 1990 Yunus Saleem Governor of UP. was removed, At the same 
time S.S. Barnala, Governor of Tamil Nadu was transferred to Bihar. He declined 
to accept his transfer and resigned. In the opinion of former President 
R. Venkataraman’? regulations should be framed regarding Governors’ appointment, 
tenure and responsibilities towards the Centre. Governors have been removed or 
transferred by every Government. In the year 1999 Governor Suraj Bhan was 
transferred from Uttar Pradesh to Himachal Pradesh and the H.P. Governor 
Vishnukant Shastri came to occupy his place in U.P. In 2004 Governors of Bihar 
(Shri Rama Jois) U.P. (Shri Vishnu Kant Shastri), Goa (Shri K.N. Sahni) and Gujarat 
(Shri S.S. Bhandari) were removed on the pretext that they belonged to BJP. 
Surprisingly other BJP appointees were allowed to continue. 

l The Central Government does not officially control the Governors but the 
politicians select pliable persons and develop alternative. channels to approach 
the Governors. There is no dearth of Governors who will go to any length to keep 
the ruling party at the Centre in good humour. In the ultimate end, the Governor 
owes his appointment to the Council of Ministers headed by the Prime Minister 


Does President Control the 
Governor? 


16. R. Venkataraman, My Presidential years, 1994, p. 470. 


Chapter 13 


STATE LEGISLATURES 


13.1 Our Constitution lays down the Parliamentary pattern of Government 
eel for the Centre as well as the States. The Central 
legislature. Legislature has two Houses. It was originally provided 

that the legislature of the more populous States will 
be bicameral. It was provided that Andhra Pradesh, Bihar, Madhya Pradesh, Tamil 
Nadu, Maharashtra, Karnataka, Punjab, Uttar Pradesh and West Bengal shall have 
two houses. The remaining states were to have only one house. Some of the States 
felt that the Legislative Council was an unnecessary adjunct. Subsequently on the 
initiative taken by the concerned state, Parliament by law has abolished Legislative 
Councils in Andhra Pradesh, Tamil Nadu, Punjab and West Bengal. In Madhya 
Pradesh there is no legislative council because the relevant amendment to constitute 
the Legislative Council has not been brought into force. 

As a result in the year 2005 the States which have two Houses are four, 
Bihar, Maharashtra, Karnataka and Uttar Pradesh. The fifth State having two 
Houses is the State of Jammu & Kashmir which has adopted bicameral legislature 
in its Constitution. 


13.2 Under Art. 169 Parliament may by law provide for the abolition of 
the Legislative Council in a State. Parliament has 
also the power for creation of a Legislative Council 
in a State having no such Council. Parliament may 
enact a law for abolition or creation of the Council only when the Legislative 
Assembly of the State passes a specific resolution. The State Assembly must pass 
a resolution for creation or abolition of the Council by a double majority, that is 
to say, a majority of a total membership of the Assembly and by a majority of not 
less than two third of the members of the Assembly present and’ voting. 

After the State legislative assembly passes such a resolution the Parliament 
may act and by law abolish or create the Legislative Council, The Act of Parliament 
is not to be deemed as an amendment of the Constitution for the purpose of 
Art. 368. It can be passed like any ordinary Bill by a simple majority of the 
members present and voting [Art. 169(3)]. 

The mechanics of abolition or creation of the Legislative Council are 
simple and do not require an amendment of the Constitution in the technical sense. 
The device was prescribed by the Constitution to enable a State to create or 
abolish the House according to its own judgement. The State of Andhra Pradesh 
created the Council in 1957 and got it abolished in 1985. West Bengal and Punjab 
abolished their Legislative Councils in 1969. 


Abolition and creation of 
Legislative Councils. 
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Legislative Assemblies 


13.3 Members of Legislative Assemblies, commonly known as MLAs, are 
elected directly. The maximum number prescribed 
Composition of by. Art. 170 is 500 and the minimum is 60. After the 
Assemblies. K ini 
creation of some smaller States the minimum number 

has been reduced in respect of the particular State. In case of Sikkim, Arunachal 
Pradesh and Goa the minimum is 30 [Art. 371(f), 371b) and 371(i)]. For Mizoram 
it is 40 [Art. 371(g)]. At present the smallest Assembly is that of Sikkim consisting 
of 32 members and largest is that of Uttar Pradesh having 403 members.! 

The Assemblies are elected by direct election from territorial constituencies, 
In case of Nagaland [Art. 371(a)] and Sikkim {Art. 371(f)] some of the members 
are elected indirectly. The election is on the basis of adult franchise from territorial 
constituencies in the State. Within a State the territorial constituencies are carved 
out in such a manner that the population of each constituency in the State is, as 
far as practicable, the same. The population base for such delimitation is the 
population ascertained in the last preceding census for which figures have been 
published. After the completion of each census the division of constituencies is 
to be adjusted. As census is held after an interval of 10 years (the last one was held 
in 2001) the constituencies have to be adjusted after every 10 years. In 1976 by 
the 42nd Amendment Act the constituencies were frozen until the figures for the 
first census after the year 2000 have been published. By the 87th Amendment 
which came into effect in 2002 the number of seats will remain frozen till 2026 
but the division of State into territorial constituencies shall be adjusted on the 
basis of 2001 census. The purpose of the freezing is to boost family planning 
norms. 


13.4 In the Legislative Assemblies seats are reserved for Schedule Castes 
and Scheduled Tribes on the basis of Population 
(Art. 332). The Governor has the power to nominate 
one member of the Anglo-Indian community if he is of the opinion that the 
community is not adequately represented in the Assembly (Art. 333). 

In the States of Arunachal Pradesh, Meghalaya, Mizoram and Nagaland the 
Scheduled Tribes are in overwhelming majority yet the Constitution reserves seats 
for them. Reservations for majority is unprecedented. 

The reservation of seats for Scheduled Castes and Scheduled Tribes and 


Reservations. 


1, The Statewise strength of Legislative Assemblies are: 


Andhra Pradesh 294 Maharashtra 288 
Arunachal Pradesh 60 Manipur 60 
Assam 126 Meghalaya 60 
Bihar 243 Mizoram 40 
Chhattisgarh 90 Nagaland 60 
Goa 40 Orissa 147 
Gujarat 182 Punjab 117 
Haryana 90 Rajasthan 200 
Himachal Pradesh 68 Sikkim 32 
Jadi & Kashmir 76 Tamil Nadu 234 
parktan 81 Tripura 60 
Sen 224 Uttar Pradesh 403 
v pi 140 Uttaranchal 70 

adhya Pradesh 230 West Bengal 294 


-This does not include one Anglo Indian who may be nominated (Art. 333). 
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special respresentation for the Anglo-Indians was originally to survive for 10 years 
from the commencement of the Constitution. At present it is to last till the year 
2010. 


13.5 The duration of every assembly is 5 years. It may be dissolved earlier 
by the Governor. The Governor’s power to dissolve 
Assembly has sometimes been misused. Sometimes 
the Central Government has taken action under Art. 356 and after making a 
Proclamation under that article dissolved the assembly. On 3 occasions assemblies 
have been dissolved en mass by recourse to Art. 356. In 1977 the Janata Government 
at the Centre urged the Congress Governments in 9 States to resign and dissolve 
the Assemblies to pave way for fresh elections. The Congress Governments did not 
agree. The Centre imposed President’s rule and the Assemblies were dissolved. In 
1980 when the Congress gained power at the Centre it retaliated and dissolved all 
the nine Assemblies where it was not in power. In 1992 four Assemblies where the 
Bharatiya Janata Party was in majority were dissolved. The action was upheld in 
1977 in Rajasthan? by a 7 judge Bench but in 1994 in Bommař a 9 judge Bench 
has advised the government to pay due regard to the recommendations of Sarkaria 
Commission and to avoid dissolution because the Court may in certain cases hold 
that the exercise of power under Art. 356 was improper and contrary to the 
Constitution and order restoration of status quo ante. It may also be that the 
Proclamation may not be approved by the Parliament. In Bommai the Court held 
that dismissal of the government and dissolution of Assembly in Nagaland (1988), 
Karnataka (1989) and Meghalaya (1991) was unconstitutional. 

The term of 5 years may be extended in case a Proclamation of Emergency 
under Art. 352 is in operation. The life of the Assembly may be extended by 
Parliament by law for a period of one year at a time. But this period cannot go 
beyond 6 months from the date the Proclamation has ceased to operate. 


Tenure of the Assembly. 


Legislative Councils 


13.6 Article 171 fixes 40 as the minimum strength of a Legislative Council. 
c The maximum number is fixed with reference to the 
ompositon ot f the A; bly. The total membership of 
Leuisiati il strength of the Assembly. i ‘ 
FTN on the Council shall not exceed one-third of the total 
number of members of the legislative assembly of the State. 
The composition of Legislative Councils may be described thus— 


(a) 1/3 of the total members are elected by electorates consisting of members 
of local bodies e.g. Municipalities, District Boards, etc. 

(b) 1/12 shall be elected from registered graduates of 3 years standing 
living in the State. 

(c) 1/12 shall be elected from the teachers constituency. Teachers who are 
engaged in teaching for three years in an educational institution within the state 
(not lower in standard than a secondary school) are eligible to be electors. 

(d) 1/3 shall be elected by the elected members of the legislative assembly 
of the state from amongst persons who are not members of the Assembly. 


2. State of Rajasthan v. Union of India, ALR. 1977 S.C. 1361. 
3. S.R. Bommai v. Union of India (1994) 3 SC@ELW 
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(e) The remainder (1/6) shall be nominated by the Governor from persons 
having special knowledge or practical experience in respect of such matters as 
literature, science, art, cooperative movement and social service. 


The Parliament has the power under Art. 171 to enact a law providing for 
the composition of the Legislative Council. It has not done so. When such a law 
is made the present provisions may be replaced or modified. 


13.7 Like Rajya Sabha, the Council is not subject to dissolution. It is a 
permanent House. 1/3rd of its members retire every 

Tenure: two years. So a member continues as such for 6 years. 
If a member is elected to fill a casual vacancy caused by the resignation or death 


of a member he continues as a member for the remaining period and not for 6 years. 


Qualification for 13.8 A person is qualified to be chosen to 
Membership. fill a seat in the legislature of a State if he, — 


(a) is a citizen of India. He must also subscribe to the oath as set out in 
the Third Schedule.* 

(b) is in the case of a seat in the Legislative Assembly not less than 
25 years of age and in the case of a seat in the Legislative Council not less than 
30 years of age. 

(c) Possesses such other qualifications as may be prescribed in that behalf 
by or under any law made by Parliament (Art. 173). 


The Representation of People Act, 1951 has prescribed that only such 
person shall be eligible to be a member of the State Legislature who is himself an 
elector (whose name appears in the electoral roll) for any Legislative Assembly 
constituency in that State. 


13.9 The disqualifications are given in 
Art. 191 and are analogous to those laid down in 
Art. 102 applicable to members of Parliament. 

A person shall be disqualified from being chosen as or remaining a member 
of the Legislative Assembly or Legislative Council of a State if_he,— 

(a) holds any office of profit under the Central or State Government. The 
office of a Minister of the Union or a State is not an office of profit. The State may 
by law declare certain offices as not attracting disqualification. In fact many States 
have enacted laws containing a list of offices which do not disqualify its holders 
from being a member of the legislature of that State. 


Disqualification for 
Membership. 


(b) is of unsound mind. 

(c) is an undischarged insolvent. 

(d) is not a citizen of India or has voluntarily acquired the citizenship of 
a foreign State or is under an acknowledgement of allegiance or adherence toa 
foreign State. 


(e) is disqualified by or under any law made by Parliament. 


Parliament has the power to make law laying down conditions in which a 


4. The requirement for subscribing to the prescribed oath at the time of presentation 


s m senon paper has been held to be mandatory. Harjit Singh v. Umrao Singh, ALR. 
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person shall become disqualified. The Representation of the People Act, 1951 has 
laid down some grounds for disqualification e.g. conviction by a court, guilty of 
corrupt practice in an election, being director in a corporation in which the 
Government has a financial interest. 


13.10 What is laid down in Art. 190 is not strictly a disqualification but 
it leads to vacation of seat. No person shall be a 
member of legislative Assembly and Council at the 
same time. If a person is elected to both the houses 
in a State one of the seats shall fall vacant. The States having two Houses have 
framed laws which are applicable to them. 

Clause (2) of Art. 190 contemplates a situation where a person is chosen 
a member of the legislature of two or more States. In such cases he must resign 
his seat within ten (10) days? in all but one of the States. If he fails to do so all 
the seats held by him will become vacant. 


Disqualification by double 
membership. 


13.11 If a member absents himself from all meetings of the House for 

a period of 60 days without the permission of the 

e ii House then the House may declare his seat vacant 

i [Art. 190(4)]. In the previous cases the circumstances 

automatically cause a vacancy. But in this case it is not automatic. The vacancy 
will arise only if the house deems it fit to act and declare the seat vacant. 


13.12 A member of Legislative Assembly or Council becomes disqualified 
on the ground of defection if his conduct contravenes 


Disqualification on the the Tenth Schedule to the Constitution. Defection 
ground of defection. and the Tenth Schedule have been discussed in 
Chapter 29. 


13.13 If a question arises as to whether a member of a House has become 
wf subject to a disqualification the question shall be 
Projslon on referred for the decision of the Governor. The 
Disqualification, : ae A 
Governor shall obtain the opinion of the Election 
Commission. The opinion of the Commission is binding on the Governor. He must 
act according to the opinion [Art. 192(2)]. 


13.14 A member may resign his seat by writing under his hand addressed 
to the Speaker, (in case of the Assembly) or the 
Chairman (in case of the Council). On his resignation 
being accepted the seat falls vacant. In 1974, Art. 190 was amended to provide 
that on receipt of a resignation the Speaker or the Chairman must make enquiry 
to satisfy himself that the resignation is voluntary (not given under coercion) and 
genuine (not forged). Unless he is satisfied he will not accept the resignation. This 
amendment was made because in some States specially in Gujarat during the 
Nav Nirman Movement in 1974 against Chiman Bhai Government some MLAs 
were pressurised to submit their resignation. 


Resignation. 


5. Rule 3 of Prohibition of Simultaneous Membership Rules, 1950. 
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13.15 The Governor summons a House of Legislature to meet at such time 
3 and place as he thinks fit. A House generally meets 
Seaslanse in the capital and in a building earmarked for it. But 
some Assemblies have met in other buildings. After Rajasthan State was created 
its Assembly met for four decades in the Town Hall of Jaipur. In Orissa the 
Assembly used to meet in a college building at Cuttack till the Assembly building 
came up at Bhubaneshwar. The States of Uttaranchal, Jharkhand and Chhattisgarh 
are meeting in make-shift buildings. All Assemblies meet in the same city. The 
only exceptions are Maharashtra Legislature which once a year, during winters, 
meets at Nagpur and Kashmir legislature which meets at Jammu in winters. 

Six months is the maximum period which may intervene between the last 
sitting of a House and the date of its first sitting in the next session. In other words 
the Assembly must meet at least twice a year. 

The House may be prorogued by the Governor. 


13.16 The Governor is required to address 


Adreng bys ThGoyamor: the Legislature on two occasions (Art. 176). 


(a) at the commencement of the first session after each general election, 
(b) at the commencement of the first session of each year. 


The Governor has the right to address the legislature ie. both Houses 
assembled together if there are two or the Assembly if there is only one House and 
for that purpose may require the attendance of members. 

The Governor may send messages to the Houses or House of Legislature 
in respect of a Bill pending in the Legislature or otherwise. On receipt of the 
message it becomes the duty of the House to consider the message as soon as 
may be. 

These powers are similar to those vested in the President in relation to the 
Parliament (Arts. 86 and 87). 


Legislative Procedure 


13.17 The procedure to be followed by a 
Legislative procedure. State Legislature is broadly similar to that followed 
by the Parliament. 


13.18 The definition of Money Bill contained in Art. 199 follows Art. 110 
relating to the Parliament. A Money Bill shall be 
' introduced in the Legislative Assembly only. It cannot 
originate in the Legislative Council. When a Money Bill has been passed by the 
Legislative Assembly it is transmitted to the Legislative Council for its recommen: 
dation. The Legislative Council must return the Bill to the Legislative Assembly 
alongwith its recommendations within a period of 14 days from the date of its 
receipt. The Legislative Assembly may accept or reject all or any of the 
recommendations made by the Legislative Council. If the Legislative Assembly 
accepts any of the recommendations of the Legislative Council the Money Bill 
shall be deemed to have been passed by both the Houses with amendments 
accepted by the Assembly. If the Legislative Assembly does not accept any of the 
recommendations made by the Legislative Council the Money Bill is deemed to 


Money Bills. 
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have been passed by both the Houses in the form in which it was passed by the 
Legislative Assembly. 

If a Money Bill is not returned by the Legislative Council within the period 
of 14 days from its receipt by the Council it shall be deemed to have been passed 
by both Houses at the expiration of the period in the form in which it was passed 
by the Legislative Assembly (Art. 198). 


13.19 If any question arises whether a Bill is a Money Bill or not the 
decision of the Speaker of the Legislative Assembly 
is final. When a Money Bill is transmitted to the 
Legislative Council or is presented to the Governor for assent, the certificate of 
the Speaker of the Legislative Assembly that it is a Money Bill must be endorsed 
on every Bill [Art. 199(3) and (4)]. 


Speaker's Certificate. 


13.20 Appropriation Bills are Money Bills. They can be introduced only 
in the Legislative Assembly and the Legislative 
Council can recommend amendments for which it is 
given a period of 14 days. The procedure applicable to Money Bills applies 
equally to the Appropriation Bills. A further fetter imposed is that no amendment 
may be proposed to such a Bill which will have the affect of varying the amount 
or altering the destination of any grant or of varying the amount of any expenditure 
which is charged. Whether an amendment is admissible or not is to be decided by 
the Presiding Officer. 


Appropriation Bill. 


13.21 The procedure applicable to Ordinary Bills is broadly similar to the 
procedure followed by the Parliament. Ordinary Bills 
(bills which are not Money Bills or Financial Bills) 
originate in either House of the State Legislature. The Legislative Council has 
more powers in relation to an Ordinary Bill as compared to a Money Bill. The 
Council takes up the Bill for consideration and passing. It may pass with or 
without amendments. 
If a Bill transmitted to the Legislative Council is— 


Ordinary Bills, 


(a) rejected by the Council, or 

(b) more than three months have elapsed from the date on which the Bill 
was laid before the Council and the Council has not passed it, or 

(c) the bill is passed by the Council with amendments to which the 
Assembly does not agree. 


In such cases the Legislative Assembly may pass the Bill again with or 
Without agreeing to the amendments made by the Council and transmit the Bill 
again to the Legislative Council. When the Bill is received by the Council after 
it has been passed for the second time by the Legislative Assembly the Legislative 
Council may: 

(a) again reject the Bill, or 

(b) not pass the Bill for more than a month, or 

(c) pass the Bill with amendments to which the Assembly does not 
agree. 


In all these 3 cases the Bill shall be deemed to have been passed by both 
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the Houses in the form in which it was passed by the Legislative Assembly for the 
second time with such amendments made by the Council to which the Assembly 


may have agreed. 


13.22. Thus in relation to an Ordinary Bill the Council is not an effective 
revising chamber. It may be called an advisory 
chamber which has power to delay. In the first stage 
the Council may delay the passage of a Bill for 3 months. When the Bill is passed 
for the second time by the Assembly the Council may delay it for one more month, 
But in the ultimate analysis the decision of the Assembly prevails. 


Powers of the Council. 


13.23 In case of disagreement between Lok Sabha and Rajya Sabha in 
relation to an Ordinary Bill the Constitution provides 
for a joint sitting. For ironing out the differences 
between the two Houses of the Legislature of a State the Constitution makes no 
provision for joint sitting. The powers are so distributed that ultimately the will 
of the Legislative Assembly prevails. 


Resolving Dead-lock, 


Comparison between Parliament and State Legislatures 


Comparison of the 13.24 If an ordinary Bill passed by the Lok 
Procedure relating to Sabha and transmitted to the Rajya Sabha— 
resolving deadlock 

regarding Ordinary Bills (a) is rejected by the Rajya Sabha, or 

inthe Peniament end (b) the two Houses disagree as to the 


State Legislature. s 7 
amendments to be made in the Bill, or 


(c) the Bill has not been returned and more than 6 months have elapsed 
the President may convene a Joint Sitting of the Houses for the purpose of 
considering and passing the Bill. In the Joint sitting of the two Houses the 
Bill is passed by a majority of total number of members of both Houses 
present and voting and the Bill is deemed to have been passed by both Houses 
with such amendments as may have been agreed by such majority. After being 
passed in the Joint Sitting the Bill is presented to the President for his assent 
(Art. 108). 


In the State Legislature, where an Ordinary Bill is passed by the Legislative 
Assembly and the Council— 

(a) rejects the Bill, or 

(b) keeps the Bill with it and does not pass it within 3 months from the 
date on which it was laid before the Council, or 

(c) passess it with amendments to which the Legislative Assembly does not 
agree, the Legislative Assembly may again pass the Bill with or without amendments 
and transmit the Bill again to the Council. 


When the Bill reaches the Council for the second time the Council may— 

(a) again reject the Bill, or 

(b) keep the Bill pending and not pass it within one month from the date 
on which the Bill was laid before the Council, or 

(c) propose amendments. 


In all these situations the Bill shall be deemed to have been passed by both 
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the Houses in the form in which it was passed by the Legislative Assembly for the 
second time. 

Thus an ordinary Bill if opposed by the Council shall travel twice from 
Assembly to the Council. In the first journey the Council can delay and keep the 
Bill pending for a maximum of three months. In the second leg it can withhold 
the Bill for one month. At the end of this period the Bill shall become law, even 
though the Council has ignored it and kept it pending. 

Article 197 is applicable to ordinary Bills which originate in the Assembly 
and are transmitted to the Council. If an ordinary Bill which originates in the 
Council, is passed by it and transmitted to the Assembly, is rejected by the 
Assembly then the life of the Bill comes to an end. The Council has no power to 
pass the Bill again. 2 

It would be useful to compare the position of the two Houses of the 
Parliament and the State Legislature in order to better understand their functions. 


13.25 We find that provisions for resolving deadlock or differences is 
different as regards the Union and State Legislatures. 


Roason a EROA in This difference arises because the character of Rajya 
deadlock. y Sabha and Legislative Council are different. The 


Rajya Sabha represents States and owes its creation 
to the federal character of the Constitution. The Members of the Rajya Sabha 
represent their States and not a particular constituency. They should have sufficient 
power to protect the federal character of the Constitution, Hence, it cannot just be 
a dilatory body. In recognition of the federal role of the Rajya Sabha the Constitution 
contains a provision for joint sitting of both Houses where the Houses have finally 
disagreed as to the amendments to be made in a Bill. The membership of the Lok 
Sabha being more than twice that of Rajya Sabha it is likely that the Lok Sabha 
will have an upper hand in the joint sittings. 

The Legislative Councils are not symbols of federal character, They are 
elected indirectly by various electoral colleges e.g. teachers, graduates, Members 
of Legislative Assembly ere. Keeping this in view our Constitution gives Councils 
powers similar to those which are possessed by the House of Lords in England. 
After the Parliament Acts of 1911 and 1948 the powers of the House of Lords have 
been curtailed. This is based on the theory that the Legislative Assembly, like the 
House of Commons represents the will of the people. It is the popular house, The 
Council has no power to oppose and impede the Assembly. At the most it may 
delay the passage of the Bill. During the interval the Assembly may like to 
reconsider its views and may in some cases agree and adopt the amendments 
proposed by the Council, The difference in the role of the two Houses is in 
consonance with the principles of democracy and republic. 


13.26 In regard to Money Bills the lower 
et in reget House (Lok Sabha or the Legislative Assembly) has 
tae been vested with decision making power. 


1. A Money Bill cannot originate in the Upper House (The Rajya Sabha 


or the Legislative Council). A 
2. The Upper House has no power to make amendments to or reject the 


Bill. The Rajya Sabha and the Legislative Council can consider the Bill and make 
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recommendations. The popular House (Lok 


may accept or reject the recom 


Sabha or the Legislative Assembly) 
mendations made by the Upper House. If the Lok 


Sabha or the Legislative Assembly does not agree with the recommendations the 
Bill is deemed to have been passed by the Legislature in the form in which it was 
passed by the Lower House. It is then submitted to the President or the Governor 
for his assent. If the Lower House agrees to any of the recommendations made by 
the Upper House then the Bill is deemed to have been passed by the Legislature 
in the form in which it was passed by the Lower House after accepting the 


recommendations. 


3. The Upper House has to return the Money Bill which it has received 
from the popular House within a period of 14 days from the date of its receipt. In 
case the Bill is not returned within the prescribed period of 14 days it would be 


deemed to have been passed by both the 
of 14 days. Even though the Upper House 


Houses at the expiration of the period 
has neither agreed to the Bill nor made ` 


any recommendations the Bill may be presented for assent to the President or the 


Governor, as the case may be. 


The Constitution contains no provision 
the two Houses in regard to a Money Bi 
Constitution there can be no deadlock in reg: 


for resolution of deadlock between 


1l. In fact under the provisions of the 
ard to a Money Bill. In the Parliament 


as well as the State Legislature the will of the popular House (Lok Sabha and the 


Legislative Council) shall prevail. 


13.27 Comparison in regard to Ordinary Bills 


Parliament 


1. An Ordinary Bill may be introduced 
in either House (Lok Sabha or 
Rajya Sabha). 


2. A Bill is passed by the Parliament 
when both the Houses agree to the 
Bill with or without amendments. 


3, Final disagreement is said to take 
place where a House after receiving 
a Bill passed by other House— 


(a) rejects the Bill, or 

(b) proposes amendments which 
the other House does not 
accept, or 

(c) does not pass the Bill within 
six months. 


4. In the situation described as final 
disagreement in para. 3 above a 
deadlock arises. The situation is 
resolved by calling a Joint Sitting 
of the Lok Sabha and Rajya Sabha. 


State legislature 


1. An Ordinary Bill may be introduced 


in either House (Legislative 
Assembly or Legislative Council). 


. A Bill is passed by the State Legis- 


lature when both Houses agree to 
the Bill with or without amend- 
ments. 


. Final disagreement is said to take 


place where a House after receiving 
a Bill passed by the other House— 


(a) rejects the Bill, or 

(b) proposes amendments which 
the other House does not 
accept, or 

(c) does not pass the Bill within 
three months. 


_ In the situation described in para. 3 


above there is no provision for Joint 
Sitting in case of State Legislature. 
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Ordinary Bills (Contd,) 


Parliament State legislature 
5. The Lok Sabha cannot override the 5. If the Assembly passess the Bill for 
Rajya Sabha by passing a Bill a the second time and transmits it to 
second time. The only way to the Council, the Council may 
resolve the deadlock is a Joint withhold it for the period of one 
Sitting. month in this second journey. Even 


if the Council rejects the Bill or 
proposes amendments which are not 
acceptable to the Assembly the Bill 
is deemed to have been passed by 
the State Legislature. 


6. The procedure for resolving , 6. The above procedure of passing a 


deadlock applies to Ordinary Bills Bill twice applies only in the case 
whether originating in the Lok of a Bill originating in the Legis- 
Sabha or in the Rajya Sabha. lative Assembly, 


If a Bill which has originated in 
the Council and was transmitted to 
the Assembly is rejected by the 
Assembly such rejection brings the 
Bill to a final end. The Bill becomes 
dead. 


13.28 The Legislative Council does not compare well with the Legislative 
Assembly, when we look at the powers conferred by 
the Constitution on the two Houses. This is attribut- 
able to a certain extent to the manner of election of the Council, The Council is 
partly elected and partly nominated though the nominated members constitute 
only 1/12 of the total membership. Legislative Council is in a way the off-spring 
of the Legislative Assembly because 1/3 of its members are elected by the 
Legislative Assembly. The existence and continuance of the Legislative Council 
is entirely dependent on the Legislative Assembly. The Legislative Assembly may 
pass a resolution for the abolition of the Legislative Council. Such resolution 
requires special majority but it does not alter the fact that the Assembly has the 
power to ring the bell for the Council. The Council of Ministers is responsible to 
the Assembly and not to the Council. The Council can neither reject a Money Bill 
nor propose any amendments to it. It can only make recommendations to the 
Assembly. At the most it can delay the Bill and keep it pending for 14 days. In 
case of other Bills also the Council can at best be called an advisory chamber 
which has power to delay. The delay can be 3 months in the first journey of a Bill 
and one month in the second journey. But ultimately it is the will of the Assembly 
that will prevail. 

In regard to the Bills originating in the Council the Assembly has the last 
word and may kill the Bill by rejecting it. 

This examination of the Legislative functions of the Legislative Assembly 
and the Council reveal that the Council has been conferred a much lessor degree 


Utility of Legislative Council. 
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of power as compared to the Rajya Sabha. The Rajya Sabha may create a deadlock 
which in turn will result in the Joint Sitting of the both Houses for considering 
and passing the Bill. At one time it was thought that persons of high standing, 
probity of character and man of learning will adorn the Legislative Council. But 
experience of the last 55 years shows that calibre and competence of the members 
of a Legislative Council is not a shade better than the members of a Legislative 
Assembly. After the Constitution came into force Andhra Pradesh, Tamil Nadu, 
West Bengal and Punjab have abolished the Legislative Councils. Madhya Pradesh 
has not fixed the date for bringing into effect the provision relating to setting up 
a Legislative Council in the State. The behaviour of the States in abolishing the 
Council indicates that they are considered a surplussage and a not so useful 


organization. 


13.29 The State Legislature consists of the Governor and two Houses in 
(5 States) and one House in the other States. A Bill 
becomes an Act only after the Governor has assented 
to it. The Governor is a part of the State Legislature. 
When a Bill has been duly passed by the State Legislature it is presented to the 
Governor. The Governor has the following 4 options. 


1. He may declare that he assents to the Bill. If he does so that Bill at once 
becomes an Act. In some cases it may be brought into force on a later date but 
the Act comes into existence on the day the assent is declared. There is no time 
limit within which assent must be given® (Art. 200). 

2. He may declare that he withholds assent. If he does so the Bill fails to 
become an Act (Art. 200). 

3. He may return the Bill with a message that the House or Houses will 
reconsider the Bill. A Money Bill cannot be returned for reconsideration. But if 
the Bill is passed again with or without amendment and is presented to the 
Governor for assent he shall not withhold assent (Art, 200, Proviso). 

4. He may reserve the Bill for the consideration of the President. In case 
the Bill on becoming law would derogate from the powers of the High Court under 
this Constitution the Governor is bound to reserve the Bill for consideration of the 
President. 


Governor's power and 
role in the Legislature. 


In all other cases the Governor may reserve a Bill in his discretion. The 
power of the Governor to reserve a Bill for the consideration of the President 
cannot be questioned in a court of law.’ 


13.30 In case the Governor reserves a Money Bill for the consideration 
President's power and of the President, the President is bound to declare his 
role. assent or withhold it (Art. 201). He has no other 

course of action open to him. 

If the Bill reserved for the consideration of the President is not a Money 
Bill the President may direct the Governor to return the Bill to the House or Houses 
for reconsideration. The Legislature must reconsider the Bill within 6 months from 
the date of receipt of the message. If the Legislature passes the Bill again it shall 


6. Purushottaman V. State of Kerala, ALR. 1962 S.C. 694. 
T. Hoechst Pharmaceuticals v. State of Bihar, AIR. 1983 S.C. 1019. 
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be presented again to the President for his consideration. But it has to be noted 
that it is not obligatory upon the President to declare his assent (Art. 201). 

A Bill, which has been reserved for the consideration of the President does 
not become an Act until the President has assented to it. The Constitution does 
not fix any period within which he must declare his assent or refusal to assent. The 
President may keep a Bill pending on his desk for an indefinite period. 


13.31 The Constitution does not furnish any guidance to the Governor 
in regard to matters in which he should accord or 
withhold his assent. Similarly (except for one case 
provided in Art. 200) the Constitution contains no guidelines in regard to the Bills 
that may be reserved by the Governor for the consideration of the President. All 
these matters are beyond the scrutiny of the courts.’ Thus the Constitution gives 
a wide discretion to the Governor and the President in the matter of declaring or 
withholding assent. 


No guidelines. 


13.32 The provision relating to reservation of State Bills for the 
consideration of the President are intended to bring 
about better understanding and cooperation between 
the Union and the States. They are designed to make the system more sensitive 
to the needs of the country as a whole. It is intended to evolve a national policy. 
The Central Government provides useful advice and guidance to the States in 
regard to the reserved Bills. The States usually follow this advice and amend the 
Bills where so required. This power of the Central Government has been used 
sparingly and there have been hardly any complaints by the States. 


Reasons for reservation. 


13.33 The Sarkaria Commission’ held the view that in dealing with a Bill 
under Art. 200 (Assent to Bills) the Governor should 
not act contrary to the advice of the Council of 
Ministers and that he must take action within a period 
of one month. This recommendation tends to strengthen the powers of the Council 
of Ministers, The Cabinet controls the Legislature and all Bills initiated by it are 
obediently passed by the legislature. The Governor and the President are independent 
of the Council of Ministers and holders of Constitutional office. They must be 
considered trustworthy of the powers vested in them. The powers during the past 
50 years have not been misused so often as to underline the need for reform. Let 
us not turn the Chief Minister into a dictator whose command is to be obeyed by 
the Legislature as well as the Head of the State. There must always be room for 
application of mind. The Legislature should not be converted into a machine, 
which is programmed to give the results desired by one individual or party. 


Sarkaria Commission 
views. 


13.34 Apart from the power to accord or withhold assent the President 

may refer a Bill for opinion to the Supreme Court 

piping r option; (on Be under Art. 143. This was done in case of Kerala 
a Education Bill.? After the court gave its considered 
opinion the Bill was returned to the State for incorporating necessary changes to 


8. Report of the Commission on Centre State Relations (1988). 
9. In re. Kerala Education Bill, A.J.R. 1958 S.C. 956. 
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avoid unconstitution: 
(1977) were also refe 


ality. The Delhi Laws Act, 1950 and the Special Courts Bill 
rred to the Supreme Court under Art. 143. 


13.35 Veto Powers 


Comparison of veto 
powers of the President 
and the Governor. 


President 


1. May declare his assent to any Bill 


passed by the Houses of Parliament. 


2. May withhold his assent. 


. May return any Bill (other than a 
Money Bill) for reconsideration by 
the Parliament. If the Bill is again 
passed by the Houses and is presen- 
ted to the President for assent he is 
obliged to give his assent. He cannot 
withhold assent to a Bill passed 
again by the two Houses: (Art. 111). 


State Bills 


State Bills may be reserved by the 
Governor for the consideration of 
the President (Art. 201). 


. If the State Bill is a Money Bill the 
President may declare that he assents 
to it or withholds his assent. 


. If the State Bill is an ordinary Bill 
(not a Money Bill) the President may 


(a) assent to it 

(b) withhold his assent 

(c) return the Bill to the State for 
reconsideration. 


Where it is so returned the 
Legislature must reconsider it within 
6 months. If it is passed again it 
must be presented again to the 
President. The President may assent 
to it or withhold his assent. He is not 
bound to give his assent even though 
it has been passed a second time. 


Governor 


1. May declare his assent to any Bill 


passed by the State Legislature. 


2. May withhold his assent. 
3. May return any Bill (other than a 


Money Bill) for reconsideration by 
the Legislature. If the Bill is again 
passed by the House or Houses and 
is presented to the Governor for 
assent he is obliged to give his 
assent. He cannot withhold assent to 
a Bill passed again by the two 
Houses (Art. 200). 


. May neither declare nor withhold 


assent and may not return it but may 
reserve it for the consideration of 
the President. In case the Bill 
prejudicially effects the powers of 
the High Court as conferred by the 
Constitution he is obliged to reserve 
the Bill for the consideration of the 
President. In all other cases he has 
to exercise his discretion and reserve 
the Bill if he deems it fit to do so. 


. When a Bill has been reserved for 


consideration of the President the 
power to declare assent or withhold 
it rests with the President alone. The 
Governor denudes himself of the 
power to assent by reserving a Bill. 
If the Bill is passed again it must be 
presented again to the President for 
assent. The President may or may 
not accord assent. 
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13.36 Ordinance Making Power 


Comparison of Ordinance 
making power of the 
President and Governor. 


f 


4. 


President 


An Ordinance may be promulgated 
when any one of the two Houses of 
Parliament is not in session. 


The President must be satisfied that 
circumstances exist which render it 
necessary for him to take immediate 
action. 

The power to issue or withdraw an 
Ordinance must be exercised with 
the aid and advice of the Council of 
Ministers. 


The President needs no instructions 
for promulgating an Ordinance. 


An Ordinance has the same force . 


and effect as an Act of Parliament. 


An Ordinance is required to be laid 
before both Houses of Parliament. 


N 


(a) A Bill 


Governor 


. An Ordinance may be promulgated 


when the State Legislative Assembly 
or any one of the Legislative 
Assembly or Legislative Council 
(Where the Legislature is bicameral) 
is not in session. 


. The Governor must be satisfied that 


circumstances exist which render it 
necessary for him to take immediate 
action. 


. The power to issue or withdraw an 


Ordinance must be exercised with 
the aid and advice of the Council of 
Ministers. 


In 3 cases the Governor may 
promulgate an Ordinance only after 
obtaining instructions from the 
President. The cases are— 


containing the same 
provisions would have required 
previous sanction of the President 
for introduction into the Legislature. 


(b) The Governor would have deemed 


it necessary to reserve a Bill 
containing the same provisions for 
the consideration of the President. 


(c) An Act of the Legislature of the State 


containing the same provisions 
would be invalid unless, having 
been reserved for the consideration 
of the President, it had received the 
assent of the President. 

An Ordinance has the same force 
and effect as an Act of State 
Legislature. 

An Ordinance is required to be laid 
before the State Legislature (the 
Assembly or both the Houses, as the 
case may be). 
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Ordinance Making Power (Contd.) 


President 


7. An Ordinance ceases to operate on 
the expiration of 6 weeks from the 
i reassembly of Parliament. It may 
cease tọ operate earlier in case 
resolutions disapproving it are 
passed by both the Houses. The 
crucial date is the date of the second 
resolution of disapproval. 


Governor 


7. An Ordinance ceases to operate on 


the expiration of 6 weeks from the 
reassembly of the Legislature. It may 
cease to operate earlier in case a 
resolution disapproving it is passed 
by the Assembly. In case the 
Legislature is bicameral the 
resolution disapproving it is passed 


by the Assembly and agreed to by 
the Council. The crucial date is the 
date of resolution in the Assembly 
in case the Legislature is unicameral 
and the date on which the Council 
agrees in case the Legislature has 
two Houses. 


13.37 Article 194 deals with the privileges of the State Legislature. The 
provision is identical to Art. 105, which pertains to 
the Parliament. For more material on privileges the 
reader should see paras. 11.74 to 11.78. 


Privileges of the State 
Legislatures. 


13.38 Article 210 lays down that the business in the Legislature of a State 
shall be transacted in the Official Language or 
Languages of the State or in Hindi or in English. It 
is further provided that the words in English shall be 
deemed to have been omitted on the expiration of 15 years from the commencement 
of the Constitution. Power has been conferred on the State to enact a law for 
continuance of English as an alternate language. In regard to those States, which 
were not in existence on 26th January 1950, but were formed later, the period of 
15 years has been further extended to 25 years in case of Himachal Pradesh, 
Manipur, Meghalaya and Tripura and to 40 years in case of Arunachal Pradesh, 
Goa and Mizoram, 

The Speaker of the Legislative Assembly or Chairman of the Legislative 
Council has the power to permit any member who cannot adequately express 
himself in the State Official Language or in Hindi or in English to address the 
House in his mother-tongue. 

In fact, in most of the Legislatures all discussion takes place in the State 
Official Language, in some States Bills are introduced in the State Official Language. 


Language to be used in 
the Legislature. 


Chapter 14 


THE JUDICIARY 


14.1. In some of the federations, there are two sets of courts, one for 
administering the federal laws and another for State 
laws. The federal courts are created and the judges of 
those courts are appointed by the federation. The United States has this dual 
system of courts. Our Constitution follows The Government of India Act, 1935. 
Thus we have only one system of courts. A person has to approach the same court 
for enforcement of State laws as well as laws enacted by the Parliament. The 
Constitution contains provisions for the establishments, powers and other matters 
pertaining to the Supreme Court and the High Courts of different States. All the 
States do not have a separate High Court. The numbers of States is 28 but the 
number of High Courts is only 21. The High Court at Guwahati covers Assam, 
Manipur, Meghalaya, Nagaland, Tripura, Arunachal Pradesh and Mizoram. The 
High Court at Chandigarh is the High Court for the States of Punjab and Haryana 
and the Union Territory of Chandigarh. Maharashtra and Goa share the same High 
Court. Delhi is the only Union Territory which has a separate High Court. 


Only one set of courts. 


14.2 The Constitution contains a skeletal provision for the subordinate 
Courts. Article 233 states that the appointment, 
posting and promotion of district judges in any State 
shall be made by the Government in consultation with the High Court exercising 
jurisdiction in relation to such State. 

Article 234 states that the appointment of persons other than district judges 
to the judicial service shall be made by the Governor in consultation with State 
Public Service Commission and the High Court exercising jurisdiction in the State. 

The High Court exercises control over district courts and the courts 
subordinate to them. 

The court of the district judge and other courts lower in hierarchy to it are 
called subordinate courts. In other words excepting the Supreme Court and the 
High Courts all other courts are subordinate courts. 

The powers and functions of these courts are generally contained in the 
Code of Civil Procedure and the Code of Criminal Procedure. Apart from these 
many other Acts made by the Parliament confer jurisdiction on these courts. For 
example, Hindu Marriage Act, The Presidency Towns Insolvency Act, The 
Provincial Insolvency Act, The Motor Vehicles Act, The Industrial Disputes Act, 
etc. The State laws are mainly rent control legislation, laws pertaining to 
Municipalities, agriculture, land, etc. 

The Organisation of the subordinate judiciary is basically the same 
throughout India but there are minor differences in some States. We have in some 


The subordinate courts. 
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metropolitan cities the City Civil and Session Courts. Similarly only a few States 
have Small Cause Courts. There is some amount of uniformity in the designations 
of the Judges of the subordinate judiciary. In the all India Judges Association,! 
The Supreme Court directed the Union to constitute an All India Judicial Service 
with a view to achieve similarity in designations of the office and uniformity in 
pay scales and service conditions. If the administration of justice is to be done in 
the language of the people which is generally the official language of the State, 
an All India Judiciary will not be able to achieve this objective. Justice delivery 
system of a State must be manned by officers who are well versed in the State 
Language. The aggrieved person must be heard and given justice in the language 
which he understands. This is the basic postulate of a democratic republic. 
Uniformity in conditions of service and designations can be brought about even 
without creating an All India Judicial Service. In a democratic republic, the people 
are supreme and the judiciary must speak the language of the people. An All India 
Judiciary will replace Indian languages by English. 


14.3 Article 50 of the Constitution lays down that the State shall take 
steps to separate the judiciary from the executive in 
the public services of the State. In pursuance of this 
directive, the Parliament has by law assigned. the 
judicial functions exclusively to the judiciary. Prior to this separation in some 
States the executive officers were dealing with cases under the Indian Penal 
Code. They were also hearing bail applications etc. By the enactment of the 
Criminal Procedure Code, 1973 the executive officers have no function to 
perform in the judicial system. There is complete separation of judiciary from the 
executive. 


Separation of executive 
and judiciary. 


14.4 The High Courts of Kolkata, Mumbai and Chennai came into 

r existence in 1860 by a Royal Charter. The High 

EE peony Courts Act was enacted in the following year and the 

Allahabad High Court was the first to be constituted 

under the Act, After that each Province in British India had a High Court which 
was the highest court of appeal in the Province. 

An appeal from the High Courts lay to the Privy Council in England, The 
Government of India Act, 1935 created a Federal Court. This court was endowed 
with original jurisdiction in matters in dispute between the Provinces and between 
the Provinces and the Federation. It had the power to decide matters relating to 
the Constitution. The Central Goyernment had the power to confer on the Federal 
Court the jurisdiction to hear appeals in civil matters decided by various High 
Courts, 

The jurisdiction of the Privy Council was abolished by an Act of British 
Parliament in 1949. The jurisdiction and all pending appeals were transferred to 
the Federal court. 

When the Constitution came into force the Supreme Court inherited the 
Combined jurisdiction and powers of the Privy Council and the Federal Court. It 
is the highest court of appeal in India. Its jurisdiction is much wider than that of 
any apex court in the world, 


1, All India Judges Association v. Union of India, AJR. 1992 S.C. 165. 
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14.5 At the lowest rung of the judicial hierarchy are the Munsif’s courts. 
They have jurisdiction in civil and criminal matters. 
The Presiding officer is designated as Munsif Magis- 
trate. In some places specially the larger towns the Munsif deals only in Civil 
matters while the magistrate decides criminal matters. The District judge is the first 
level appellate court to hear appeals from the subordinate judges. The civil 
jurisdiction of a district judge is generally unlimited. In Delhi his jurisdiction is 
limited to cases valued upto Rs. 20 lacs. In Mumbai, Chennai and Kolkata, the 
city civil court hears suits of a limited value, Suits beyond that value can only 
be decided by the High Court. Thus four High Courts have original civil jurisdiction 
viz. Mumbai, Chennai, Calcutta and Delhi. It is an anomaly and deserves to be 
abolished. 


Civil jurisdiction. 


14.6 At one time the High Courts at Kolkata, Chennai and Mumbai had 

original criminal jurisdiction. This was abolished by 

the Criminal Procedure Code, 1973. After the enact- 
ment of this Code, in a district the lowest level of criminal court is the court of 
the sub divisional magistrate. The Chief Judicial Magistrate is the head of the 
criminal courts in the District. In the big towns his counterpart is the Chief 
Metropolitan Magistrate. 

‘ Appeals from the District judge and the Chief Judicial Magistrate lie to the 
State High Court. No matter concerning the interpretation of the Constitution may 
be entertained by a district court. It may originate only in a High Court or the 
Supreme Court. 

Some of the States and the Presidency towns have established small cause 
courts which decide civil matters in a summary manner. Revision from these courts 
lie in the High Court. 


Criminal jurisdiction. 


14.7 For certain specified areas special tribunals have been established 
e.g. Motor Accident Compensation Tribunal, Rent 
Control Tribunal (in regard to disputes between land- 
lords and tenants), Income-Tax Appellate Tribunal, Customs, Gold Control and 
Excise Tribunal, Sales Tax Tribunal, State Administrative Tribunal, Central 
Administrative Tribunal efc. Appeals from these tribunals lie before the High 
Court. 


Tribunals, 


14.8 The High Court exercises administrative control over the district 
courts. Some of the tribunals mentioned in the 
preceding para. are under the administrative control 
of the State Government and some under that of the Central Government. 

The Supreme Court is at the peak of the judicial pyramid, It is the highest 
court of Appeal. In some matters it has exclusive original jurisdiction (e.g. Inter- 
State disputes). It has advisory jurisdiction also which the High Courts do not 
have. The Supreme Court has no administrative control over the High Courts. But 
in the appointment and transfer of judges the opinion of the Chief Justice of India 
carries the utmost weight and has to be followed invariably. 

We will discuss in detail all these matters related to the High Court and 
the Supreme Court of India in subsequent chapters. 


The pyramid, 


Chapter 15 


THE SUPREME COURT OF INDIA 


15.1 The Supreme Court of India has been established by Art. 124 of the 

¥ Constitution. The Constitution as enacted in 1950 
es UN provided that the Court shall consist of the Chief 
Justice and not more than 7 other judges. The number of judges was increased to 
10 in 1956, 13 in 1960, 17 in 1977. After the increase made in 1986 today the 
court consists of the Chief Justice and 25 other judges. Parliament has the power 
to prescribe the number of judges by passing a law. 


15.2 The Chief Justice may if there should not be a quorum of judges of 
the Supreme Court available, with the previous 
consent of the President, request in writing the 
attendance of a judge of a High Court as an ad hoc judge. Such a judge must be 
qualified to be appointed a judge of the Supreme Court, The Chief Justice of the 
High Court concerned is required to be consulted (Art, 127). 


Ad hoc Judges. 


15.3 The Chief Justice may, with the prior consent of the President, 
ý request a retired Judge of the Supreme Court or a 
hie i Ofiretined High Court, who is qualified to be a judge of the 
Supreme Court to sit and act as a judge of the Supreme 
Court (Art. 128). 


15.4 Every judge of the Supreme Court shall be appointed by the President 
of India. Article 124 (2) provides that the President 
will consult such judges of the Supreme Court and 
of the High Courts in the States as the President may deem necessary. In case of 
the appointment of a judge other than the Chief Justice, the Chief Justice of India 
shall always be consulted. The President will necessarily act on the advice of the 
Council of Ministers. 

This simple provision, which gave the Chief Justice and other judges the 
status of a consultant and left the decision to the executive, has been interpreted 
by the Supreme Court in a different way. In the First Judges Case! the Court had 
stated that consultation does not mean concurrence. 

But in 1993 in the Second Judges Case (a 9 Judge Bench) the Court held 
that no appointment of a judge of the Supreme Court or High Court can be made 
unless it is in conformity with the opinion of the Chief Justice of India. Primacy 
is to be given to the views of the Chief Justice of India. The Chief Justice would 
in turn take into account the views of two of his seniormost colleagues, who arè 


Appointment of Judges. 


1. S.P. Gupta v. Union of India, 1981 Supp. S.C.C. 441. 
2. S.C, Advocates v. Union of India (1993) 4 S.C.C. 441. 
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required to be consulted by him. The Chief Justice’s views would be the collective 
opinion of himself and other senior judges. After the Second Judges Case the 
executive does not have the final say in the matter of appointment of judges. It 
is bound to act on the advice of the Chief Justice of India. The words used in 
Art. 124 are in consultation with, The Second Judges Case changed the meaning 
of the word consultation to concurrence. 


15.5 In 1998 the Supreme Court in a Presidential Reference (made by the 
President under Art. 143) adhered to its view that in 
the matter of appointment to the Supreme Court and 
the High Courts the opinion of the Chief Justice of India has primacy. But the 
Court added that the Chief Justice must consult the four seniormost judges of the 
Supreme Court and if none of the four judges is to be the successor of the Chief 
Justice then the successor Chief Justice must be made a part of the collegium. It 
has also been laid down that the opinion of all members of the collegium should 
be in writing. Diluting a bit the primacy principle, the Court has stated that if the 
majority of the collegium is against the appointment of a particular person that 
person shall not be appointed. Thus the provision for appointment of judges of 
the Supreme Court has been virtually rewritten by the Supreme Court. The power 
to appoint is no more an executive function. After the Second Judges Case? the 
opinion of the Chief Justice of India was the determining factor. After the Third 
Judges Case? it is the view of the majority of the collegium consisiting of the 
Chief Justice of India and4 seniormost judges which is the deciding factor. 
Primacy of the Chief Justice of India propounded in the Second Judges Case has 
been eroded. 


Presidential Reference. 


15.6 The procedure described in Art. 124(2) is applicable to the 

i : appointment of the Chief Justice of India also. In the 

Appoints niok Omen Second Judges Case? the majority has clearly stated 

è that the seniormost judge of the Supreme Court 

considered fit to hold office should alone be appointed to the office of the Chief 

Justice of India. This is no more a matter of selection on the basis of merit. 
Seniority pushes merit to the second place. 


15.7 Till 25th April 1973, the practice invariably followed was to appoint 

i the seniormost judge as the Chief Justice. Prior to 
Pitfalls of POW eg that Justice Jaffer Imam was not appointed because 
he was suffering from serious mental and physical infirmity. He later resigned and 
could never recover to become normal. In 1956 the Law Commission of India in 
its Report on Judicial Administration did not agree with the practice of blindly 
selecting the seniormost and recommended that qualities and merits of the judge 
should be judged and. seniority. should not be the only consideration. The 
Government did not act on the report. Suddenly within a few hours of the 
pronouncement of the Court in Kesavanand Bharati‘ (a 13 judge Bench) Justice 


3. In re. Special Reference No. 1 of 1998 (1998) 7 S.C.C. 739. y 

4. Kesavanand Bharati v. State of Kerala, A.LR. 1973 S.C. 1461. In the judgement 
the judges were divided 7:6. The superseded judges were Justice J.M. Shelat, K.S. Hegde 
and A.N. Grover. 
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A.N. Ray was appointed Chief Justice in preference to 3 judges senior to him. Soon 
the superseded judges resigned. The supersession was labelled by various Bar 
Associations, Advocates and retired judges as a blatant attempt at undermining the 
independence of the Judiciary. 

Three years later the Supreme Court gave its opinion in the Habeas Corpus 
Case. In a Bench of 5, Justice H.R. Khanna gave his dissenting view upholding 
the right to life even during Emergency. The Government did not like it. It cost 
him the Chief Justiceship.’ He was superseded and the next judge M.U. Beg was 
made the Chief Justice. 

In 1977 when the Congress was routed in election and the Janata party 
came to power on the plank of restoration of fundamental rights it announced that 
it will adhere to the principle of seniority in the appointment to the office of the 
Chief Justice of India. Successive Governments are following the practice since 
then. These instances show how the power to select can be used to select persons 
whom the executive thinks would be inclined to uphold its viewpoint. The 
doctrine of Committed Judiciary — committed to the tenets of the ruling party was 
voiced by the Congress. The seniority principle saves us from such misuse. 


15.8 Till the First Judges Case” the power to appoint rested with the 
executive. The Second Judges Case? tilted the scale 
and made the judiciary the appointing authority. 
Vesting of such absolute power has always been 
regarded as imprudent. Some checks must be built. One such is to have a collegium 
consisting of persons drawn from different fields. In Australia such appointments 
are finalized by a Judicial commission. In 1990 a Bill was introduced to constitute 
a National Judicial Commission. The Law Commission of India in its report in 
1987 suggested creation of a Judicial Commission. The Chief Justice of India 
would be its head, The members may include judges of the Supreme Court and 
the High Courts, Retired Chief Justices, Attorney-General and some others from the 
Executive. f 


Need for Judicial 
Commission. 


aia : 15.9 No person shall be qualified for 
Qualification for Appoint- . E 
ment as & Judge. appointment as a judge of the Supreme Court unless 
he is,— 

(a) a citizen of India and 

(b) has been for at least 5 years a judge of a High Court, or 

(c) has been for at least 10 years an advocate of a High Court, or 

(d) is in the opinion of the President, a distinguished jurist. 


15.10 A judge of the Supreme Court holds office until he attains the age 
of 65 years. No minimum age for appointment is 


Tenure. f 
fixed. A judge may at any time resign his office by 


5. See N.A. Palkhivala, A Judiciary made to measure; Kuldip Nayar, Supersession 
of Judges. 

6. A.D.M. Jabalpur v. Shivkant Shukla, A.LR. 1976 S.C. 1207. 

7. *...(B)ut it gained for him universal esteem not only for his courage but also for 


ae independence’—H.M. Seervai—Constitutional Law of India (1983), 
ol. 1, p. ' 
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writing addressed to the President. He may be removed by the President by an 
order issued after being presented an address by each House of Parliament passed 
by special (also known as double majority) majority. Such removal can be on the 
ground of (a) proved misbehaviour or (b) incapacity. 


15.11 After the Fifth Pay Commission with effect from 1-1-1996, the Chief 
Justice of India is paid a salary of Rs. 33,000/- per 
month and each of the Judges Rs. 30,000/-.* They are 

provided a rent free furnished accommodation and a car. Besides they are entitled 

to such other allowances and privileges as may be prescribed by the President from 
time to time. The Supreme Court Judges (Salary and Conditions of Service) Act, 

1958 contains provision for grant of leave and pension etc. to the Judges. The 

Salary, allowances, privileges and the rights of a judge in respect of leave of 

absence or pension cannot be varied to his disadvantage after his appointment 

[Art. 125(2)] except during a financial emergency proclaimed by the President 

under Art. 360. 


Salary. 


15.12 A Judge may be removed from his office on the ground of 
(a) misbehaviour or (b) incapacity in accordance 
with the procedure prescribed by the Constitution 
{Art. 124(4)]. Parliament has in exercise of the power to supplement the proyision 
of the Constitution in this regard enacted The Judges (Inquiry) Act, 1968. The 
broad outline of the impeachment procedure may be thus described. 


1. A motion for presenting an address to the President praying for the 
removal of a judge must be signed by at least 100 members of the Lok Sabha (if 
notice is given in the Lok Sabha) or 50 members of the Rajya Sabha (if notice is 
given in the Rajya Sabha). 

2. The Chairman or the Speaker (as the case may be) may consult such 
persons as he thinks fit and consider such materials as may be available and may 
admit the motion or refuse to admit it. 

3. If the motion is admitted, a Committee consisting of 3 persons will be 
constituted, of whom, 


G) one shall be from among the Chief Justice and the judges of the 
Supreme Court. 
(ii) one shall be from among the Chief Justices of the High Courts. 
(iii) one shall be a person who is a distinguished jurist. 


4. If the committee arrives at a finding that the Judge is guilty of 
misbehaviour or suffers from an incapacity then the motion for removal of the 
Judge together with the report of the Committee will be taken up for consideration 
in the House in which it is pending. 

5. The motion must be passed by each House by a majority of the total 
membership of that House and by a majority of not less than two-third of the 
members of that House present and voting. After being so passed the address is 
presented to the President. 

6. The President passes an order removing the Judge. 


Impeachment. 


8. The Constitution in 1950 prescribed a salary of Rs. 5000/- p.m. for the Chief Justice 
of India and Rs. 4000/- p.m. for other Judges. 
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15.13 In 1991 towards the end of the 9th Lok Sabha 108 members gave 

3 notice of motion to remove V. Ramaswamy a Judge 

The pasa 04 stieg of the Supreme Court. The motion was admitted 

: i and a Committee was constituted under the Judges 

(Inquiry) Act 1968. On certain questions being raised after the dissolution of the 
9th Lok Sabha the Supreme Court held’ as under:— 

1. A motion for removal of a judge does not lapse on the dissolution of 


the Lok Sabha. 

2. The process for removal comprises two stages. 

(a) The first stage is initiation of proceeding, investigation and proof under 
the Judges (Inquiry) Act. This stage is subject to judicial review. 

(b) The second stage commences after the charges have been proved. It is 
part of the Parliamentary process and is not subject to judicial review. 


3. The Supreme Court has no jurisdiction to inquire into the alleged 
misbehaviour or incapacity of a judge. The Court cannot restrain a judge against 
whom allegations have been made from functioning as a judge. 


The Committee appointed by the Speaker consisted of Justice P.B. Sawant, 
Justice P.B. Desai and Justice Chinnappa Reddy. In a Petition filed by Sarojini 
Ramaswamy!” (wife of the judge) it was held that the judge was not entitled to 
a copy of the report before its presentation to the Speaker. He shall be given a 
reasonable opportunity before the Houses adopt the resolution. 

The committee found that the Judge was guilty of misbehaviour. The 
motion for removal could not be passed in the Lok Sabha with the requisite special 
majority because the Congress Party abstained from voting. There were 176 votes 
in favour of the motion and none against. 


15,14 It is rather strange that when the House was performing a judicial 
function the members abstained. It never happens in 
a court or tribunal. It is suggested that by suitable 
amendments it must be made obligatory to vote either in favour of the motion or 
against it. The episode demonstrates the ineffectiveness of the impeachment process 
and that it can be twisted in favour of the accused by political manoeuvring. We 
must evolve a workable method of impeaching a Judge. 


The process is defective. 


15.15 Soon after the failed impeachment of Justice V. Ramaswamy 

R OREA EE allegations were published in the press that the Chief 
Bhattacharjee. Justice of Bombay High Court A-N. Bhattacharjee 
was paid an extraordinary amount by a foreign 

publisher as royalty for publication of two books written by him. The Bar 
Associations passed a resolution against the judge and demanded his resignation. 
The Supreme Court"! did not approve of the conduct of the Bar Association. It 
stated that the Constitution does not permit any agency other than Parliament to 
initiate action against a judge. The Court held that in a situation of doubtful 


9. Sub Committee v. Union of India (1991) 4 S.C.C. 699; ALR. 1992 S.C. 320. 
10. Sarojini Ramaswamy v: Union of India, AIR. 1992 S.C. 2218. 
11. C. Ravichandran Iver v. Justice A.M. Bhattacharjee (1995) 5 S-C.C- 457. 
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behaviour the Chief Justice of India should be approached with necessary material 
against the erring judge. This the Court called in-house procedure of self regulation 
by the judiciary. A procedure which is not open and 
transparent does not inspire confidence. Moreover 
this was laid down by a 2 judge Bench and may be questioned in a Constitution 
Bench because the constitution confers no such power on the Chief Justice. 


In-house Procedure. 


15.16 In K. Veeraswami!* a 5 judge Bench of the Supreme Court held 
that a Judge of the Supreme Court or High Court can 
be prosecuted and convicted for criminal misconduct. 
In this case Veeraswami who was a retired Chief Justice of Madras High Court was 
prosecuted under The Prevention of Corruption Act. Veeraswami pleaded that a 
judge cannot be prosecuted, The only remedy available against him is that provided 
in Art. 124 viz. impeachment. 

The Court! rejected his plea, Article 124 is not a shield conferring immunity 
to a judge from being prosecuted on a charge of corruption, 


Prosecution of a Judge. 


Provisions. securing 15.17 The Constitution secures the indepen- 
independence of Supreme dence of the Judges of the Supreme Court and the 
Court and the High Court. High Courts by the following provisions— 


1. The appointments are made by the President in consultation with the 
Chief Justice of India (in the case of appointment of a Supreme Court and a High 
Court Judge) and the Chief Justice of the High Court (in case of appointment of 
a High Court Judge). This ensures that the appointments are not based on political 
considerations or aimed at electoral gains. Political element is eliminated. 

2. The Judges are allowed to work without fear. Error of judgement, however, 
gross cannot amount to Misbehaviour.'3 For misbehaviour or incapacity a judge 
may be removed by the President. The President will order removal of the judge 
only after an address has been passed by both Houses of Parliament by a majority 
of the total membership and a majority of not less than 2/3rd of the members 
present and voting in each House, and presented to the President. It is a tedious 
and cumbersome process. Till now only one judge was subjected to it, but in the 
end the address could not be passed with the requisite majority. 

3. The executive holds office during the pleasure of the President. This is 
true of the civil servants and the Armed Forces. Even for Governors. But the judges 
are not subject to the doctrine of pleasure. They hold office during good behaviour. 
The doctrine of pleasure is destructive of independence. 

4. The officers and servants of the Supreme Court and the High Courts are 
appointed by the concerned Chief Justice and the administrative expenses are 
charged on the Consolidated Fund of India (Arts. 146 and 229). 

5. Salaries, allowances, leave and pension of the judges are determined by 
law made by Parliament and shall not be varied to the disadvantage of a judge. 
During the term of office a judge’s salary and allowances cannot be reduced 
(except under Art. 360). 

6. The conduct of a judge in discharge of his duties cannot be the subject 
matter of discussion in the Parliament or any State legislature (Arts. 121 and 211). 


12. K. Veeraswami v: Union of India (1991) 3 S.C.C. 655. 
13. C.K. Daphtary v. Gupta, ALR. 1971 S.C. 1132. 
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7. A retired judge of the Supreme Court is prohibited from pleading or 
acting in any court or authority in India. A person who has held office as a 
permanent judge of a High Court is allowed to plead and act only before the 
Supreme Court or the High Courts other than the High Courts to which he was 
appointed (Arts. 124 and 220). 

8. The Supreme Court and the High Courts have the power to punish for 


contempt. 


15.18 There is scope for strengthening or supplementing the provisions 
of the Constitution for ensuring the independence of 


SS the judges. It is suggested that,— 


1. For the appointment of judges of the Supreme Court and the High 
Courts a National Judicial Commission should be constituted. 

2. There should be no transfer of judges. There are no guidelines or norms 
for transferring a judge. Lack of transparency leads to arbitrary action which effects 
judicial independence. 

3. It has been demonstrated by V. Ramaswamy’s Case that the Houses 
while participating in an impeachment are swayed by political considerations and 
show no commitment to justice. In case a judge has been found guilty by the 
committee appointed under the Judges (Inquiry) Act he should not be allowed to 
function as a judge until he has been honourably cleared in the impeachment 
proceedings.'* 

4. The Chief Justice of India should be appointed in accordance with 
seniority. Similarly, the seniormost judge of a High Court should be appointed the 
Chief Justice in that very court. 

5. No Judge should be eligible for employment to any office under the 
Government in any part of India after his retirement or resignation. This includes 
appointments as a Governor or ambassador or as chairman or member of a tribunal. 


15.19 In Comparison with the American Supreme Court it is noticed that 
our Supreme Court has wide jurisdiction and varied 
powers. The U.S. Supreme Court hears appeals in 
regard to federal features and constitutional validity 
of laws and treaties. Our Supreme Court has many distinct roles. It is a federal court 
and hears in its original side matters brought by a State against another State or 
against the Union. It is the protector of Fundamental rights and the highest court 
of appeal in all civil and criminal matters. It is the final interpreter of the Constitution 
as is the U.S. Supreme Court. 

Article 136 gives infinite power to the Supreme Court to grant leave to 
appeal in any matter from a decision of any court or tribunal. The U.S. Supreme 
Court has no such plenary power. 

The Parliament may by law enlarge the jurisdiction of the Supreme Court. 
The Jurisdiction of the U.S. Supreme Court is limited to that conferred by the 
Constitution. 


Comparison with U.S. 
Supreme Court. 


§ 14. Chief Justice Sabyasachi Mukherjea had taken cognizance of the charges against 
Justice V. Ramaswamy and after consultations with his senior colleagues read an address in 


the open court that he had requested Justice V. Ramaswamy to go on leave till the inquiry 
was over. 
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The U.S. Supreme Court does not possess advisory jurisdiction. It gives 
opinion in an actual case or controversy. Our Supreme Court may give opinion 
on matters referred by the President. 

The workload in our Supreme Court is very heavy. It is manned by a Chief 
Justice and 25 judges. The U.S. Supreme Court has only 9 judges since 1869. 


15.20 The Supreme Court is a court of record (Art. 129). A Court of 
Supreme Court to be a Record is a court expressly declared by law to be so. 
Court of Record. The attributes of a Court of Record are that— 


(a) its judgements and proceedings are enrolled for perpetual memory and 
testimony. Its record has evidentiary value and cannot be questioned when produced 
in a court. It is conclusive evidence of what is contained in it. 

(b) A Court of Record has the power to punish for contempt. 


15.21 Our Constitution expressly confers this power on the Supreme 
Court!’ (Art. 129). Articles 125 and 215 merely 
recognise the preexisting situation. They do not 
confer a new power. The contempt of Courts Act, 
1971 is in addition to and not in derogation of these articles.!° Contempt may be 
civil contempt or criminal contempt. Civil contempt takes place when a person 
wilfully disobeys any judgement, decree, order or process of a court, or breaches 
or fails to honour an undertaking given to a court. 


Power to punish for 
contempt. 


Criminal contempt consists of publication of any matter, or doing an act 
which scandalizes or lowers the authority of a court or prejudices or interferes with 
the due course of a judicial proceeding or interferes with the administration of 
justice in any other manner, A mere defamation of a judge is not contempt unless 
it crosses the limits of fair comment and casts reflections on the dignity and 
prestige of the court.!7 

The Supreme Court’s power to punish for contempt is not limited to 
contempt of itself but extends to punishing contempt of all courts and tribunals 
throughout the country.'® The Supreme Court punished some police officers of 
Gujarat for detaining, manhandling and parading a judicial officer in public.!” In 
Mohammed Aslam v. Union of India, Shri Kalyan Singh the Chief Minister of 
U.P. was punished for failing to honour the undertaking given to the Court in 
regard to the Ram Janma Bhoomi Case. . 


15.22 The Speaker of Manipur Legislative Assembly compulsorily retired 
the Secretary to the Assembly because the Secretary 
was taking steps to implement the orders of the 
Supreme Court. The operation of the order of compulsory retirement was stayed 
by the Court, still the Speaker would not allow the Secretary to function. No salary 


Manipur Speaker’s Case. 


15. I. Manilal Singh v. H. Borobabu Singh, ALR. 1994 S.C. 505. 

16. T. Sudhakar Prasad v. Govt. of A.P. (2001) 1 S.C.C. 516. 

17. Aswani Kumar Ghosh v. Arobindo Bose, A.R. 1951 S.C. 75. 

18. Delhi Judicial Service Association v. State of Gujarat (1991) 4 S.C.C. 406. 

19. (1994) 6 S.C.C. 442. Another instance of a Chief Minister being punished is E.M.S. 
Namboodripad v. T. Narayanan, A.LR. 1970 S.C. 2015. 
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was paid to him. The Speaker played hide and seek with the Court. Ultimately the 
Court directed the Union Government to produce the Speaker in person before the 
Court, The Court clarified that the Speaker while taking a decision under the Tenth 
Schedule acts as a statutory authority and in that capacity is amenable to the 
jurisdiction of the Court. In the end the Speaker offered his apologies, which the 
Court gracefully accepted. 


15.23 Even the Chairman of the Bar Council of India and Senior Advocate 

£ was punished by the Supreme Court for committing 

Ho CERE contempt of the High Court. The advocate had 

misbehaved with a judge while appearing in a case 

in the High Court.? Later the Court held that the power to punish for contempt 

of court, though quite wide, is limited. It cannot be expanded to include the power 

to determine whether the contemner is guilty of professional misconduct. The 

Court had earlier found the accused advocate guilty of misconduct and debarred 

him from practising as an advocate. In the later case?! a larger Bench ruled that 

suspension of license of the advocate was not good law. Bureaucrats some times 

exceed there limits and attempt to interfere in the course of justice. The court has 

in numerous cases warned and punished the bureaucrats. Even the Law Secretary 
to the Union Government found himself on the wrong side of the law.” 


Jurisdictions of the Supreme Court 


15.24 As discussed above our Supreme Court has in it the combined 
powers of its two predecessors, The Privy Council 
and the Federal Court. It is a Federal and Constitu- 
tional Court like the U.S. Supreme Court and it is the highest court of appeal in 
all civil and criminal matters like the House of Lords in England. It has many 
express and inherent powers conferred on it by the Constitution and other legislation. 


General. 


15.25 In a federation the Constitution provides for a court as arbiter 
between the different governments. The Supreme 
Court has been given this role and jurisdiction by 
Art, 131. It has, to the exclusion of any other court, original jurisdiction in a 
dispute,— 


Original Jurisdiction. 


(a) ‘between the Government of India and one or more States. 

(b) between the Government of India and one or more States on one side 
and one or more States on the other. 

(c) between two or more States. 


The dispute must involve any question of law or fact on which the existence 
or extent of a legal right depends. 


15.26 A legal right is to be distinguished from a political right. The court 
would not entertain a dispute regarding the later. The 


Legal Right. $ 
right must be capable of enforcement by a court of 


20. Re. Vinay Chandra Mishra (1995) 2 S.C.C. 584. 


21. Supreme Court Bar Association v. Union of India (1998) 4 S.C.C. 409. 
22. LT.A.T. v. V.K. Agrawal (1999) 1 S.C.C: n 
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law. It must be based on a rule of positive law and not be a matter of political 
considerations. In the context of Art. 131 a legal right includes,— 


(a) The question of constitutional validity of a law of the Union or a State. 
In West Bengal v. Union of India”? the State Government challenged the validity 
of the Coal Bearing Areas (Acquisition and development), Act passed by the 
Parliament. 

(b) The question whether an action taken or act done by the State or the 
Union is within its competence. Where the Union Government constituted a 
Commission under the Commission of Inquiry Act to report on the charges of 
corruption efc., levied against the Chief Minister and other Ministers of Karnataka, 
the State questioned the competence of the Union to do so.” 

(c) The right of the Union to promulgate an order under Art. 356 and 
dissolve the State Assembly.” 


The expression legal right has been interpreted liberally. It is not confined 
to Constitutional rights alone. 


15.27 The dispute must be one affecting the existence or extent of a legal 
right. Mere wrangles, or disputes on a political plane 


Political disputes. : : 
olttical disputes will not be entertained by the Supreme Court.7° 


15.28 But if the legal right falls within the proviso of Art. 131 or there 
is a special provision for such right in any other 
provision of the Constitution then the right will not 
be decided by the Supreme Court under Art. 131. For example, if the dispute arises 
out of a treaty, agreement, sanad efc. entered before the commencement of the 
Constitution it cannot be raised under Art. 131. Inter State Water Disputes; 
matters referred to Finance Commission are instances where the Article has no 
application. 


Exceptions. 


15.29 The jurisdiction created by Art. 131 is exclusive. No court other 
A than the Supreme Court has the jurisdiction to 
agii entertain and decide such disputes. 


15.30 In cases where the State claims a right which any other litigant may 
claim in similar circumstances there is no right to 
move the Supreme Court. Where a State made a claim 
against the Union for loss or damage caused to goods consigned by the State while 
being carried by the Railways owned by the Union it was held that Art. 131 would 
not be attracted. The petitioner State must seek remedy like any other litigant in 
the ordinary law courts. 


State as Individual. 


15.31. The second type of original jurisdiction which is vested in the 

ai Supreme Court is conferred by Art. 32. This juris- 
e z porn pes diction is not exclusive. The High Courts are also 
oer empowered to issue writs to enforce the fundamental 


23. AIR. 1963 S.C. 1241. 

24. State of Karnataka v: Union of India, A.J.R. 1978 S.C. 68. 
25. State of Rajasthan v. Union of India, A.J.R. 1977 S.C. 1361. 
26. State of Haryana v. State of Punjab (2004) 12 S.CC. 673. 
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rights (Art. 226). Under Art. 131 the jurisdiction is confined to matters where States 
and Union alone are parties. A private person has no legal right under Art. 131. 
But under Art. 32 the right is enjoyed and can be enforced by a private person 
against the State- The jurisdiction under Art. 32 is original because the aggrieved 
person has the fundamental right to move the Supreme Court as the court of first 
instance. 

Appellate Jurisdiction 


15.32 As the highest court of appeal in the country, the Supreme Court 
combines in itself various appellate jurisdictions, 
Types of Appeals. which may be classified as under: 


. Appeals in Constitutional matters. 

. Appeals in civil matters. 

. Appeals in criminal matters. 

. Appeals by special leave granted by the Supreme Court. 
. Appeals permitted by miscellaneous Acts. 


N 


nbu 


15.33 An Appeal lies to the Supreme Court from any judgement, decree 
eed or final order of a High Court if two conditions are 
Constitutional Appeals. satisfied (Art. 132). They are— 


(a) The case involves a substantial question of law as to the interpretation 


of the Constitution, and 
(b) The High Court issues a certificate to that effect. 


A question regarding which there is a difference of view among the High 
Courts is a substantial question. Similarly whether a previous decision of the High 
Court, which has not been expressly overruled, is good law in view of another 
pronouncement of the Supreme Court is a substantial question. But a question 
which has been settled by a decision of the Supreme Court is not a substantial 
question. 


15.34 Article 133 defines the appellate jurisdiction of the Supreme Court 
in civil matters. As in the case of Constitutional 


Civil Appeals. 
Appeals the right to appeal arises where two conditions 


are satisfied. They are— 


(a) The case involves a substantial question of law of general importance. 
(b) In the opinion of the High Court the question needs to be decided by 
the Supreme Court. 


In Att. 132 substantial question of law alone is one of the conditions. In 
Art. 133 such substantial question must be of general importance. Tt must be such 
that apart from the parties to the litigation a large number of other persons would 
be interested in final determination of the question by the Supreme Court. It must 
effect a large number of persons or large number of pending suits or applications. 
Prior to Constitution (30th Amendment) Act, 1972 Art. 133 permitted an appeal 
where the amount or value of the subject matter of the civil proceeding was 
Rs. 20,000/- or more. The repeal of monetary requirement and substitution of 
substantial question of law has reduced the burden of litigation on the Court. It 


was indeed a right step. Pecuniary value of the suit is no more @ consideration OF 
eraind far admittine an anneal. 
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15.35 In many High Courts appeals from a final determination by a 

3 Single Judge lie to a division bench of the same High 

pao toma; Sina Court.”’ In order to avoid level jumping Art. 133(3) 

provides that no appeal shall lie to the Supreme 

Court from a judgement of a single judge. But Parliament has been given the 

power to provide otherwise, that is, allow appeals from single bench judgements, 
by enacting a law. 


15.36 In the earlier two Arts. 132 and 133 one of the conditions in which 
appeal lies to the Supreme Court is grant of the 
specified certificate by the High Court. In criminal 
matters which involve the life of an individual an appeal may lie without the 
certificate also. Hence requirement of certificate is not universal. 


Criminal Appeals. 


15.37 Appeal to the Supreme Court lies 
Without Certificate. without the certificate (Art. 134) of the High Court if 
the High Court— 


(a) has on appeal reversed an order of acquittal of an accused person and 
sentenced him to death. 

(In other words the session judge had acquitted a person. The High Court 
has convicted him and passed death sentence). 

(b) has withdrawn for trial before itself any case from any subordinate court 
and convicted the accused and sentenced him to death. 

(In other words the High Court conducts the trial itself, thus denying the 
accused the right of first appeal, convicts the accused and passes death sentence). 


It should be noted that where an order of conviction is reversed and the 
accused is acquitted there is no right to appeal to the Supreme Court. 


15.38 Under clause (c) of Art. 134 an appeal 
With Certificate. lies if the High Court certifies that the case is a fit 
one for appeal to the Supreme Court. 
The High Court grants a certificate where exceptional circumstances exist. 
It will not give a certificate where only a question of fact is involved. It will give 
a certificate where a substantial question of law is involved or where substantial 
or grave injustice would result. 


15.39 Article 134(2) empowers the Parliament to enlarge the jurisdiction 
of the Supreme Court to hear appeals in criminal 
matters. Parliament cannot curtail or abridge the 
criminal appellate jurisdiction by an ordinary law 
but can add to it and increase its area. 

In 1970 the Parliament enacted a law to enlarge the criminal jurisdiction 
of the Supreme Court. The Act specifies two cases where appeal would lie to the 
Supreme Court as of right. In these cases no certificate is required. The two cases 
are,— 


Enlargement of 
Jurisdiction. 


27. The Government is contemplating abolition of such appeals. In England there are 
no intra court appeals. 
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(a) If the High Court has on appeal reversed an order of acquittal of an 
accused person and sentenced him to imprisonment for life or for a term of not less 
than 10 years. 

(b) Tf the High Court has withdrawn for trial before itself any case from any 
court subordinate to it and has in such trial convicted the accused person and 
sentenced him to imprisonment for life or to imprisonment for a period of not less 
than 10 years. 

It would be seen that these two cases extend the benefit of Art. 134(1)(a) 
and (b) to less severe cases. In these two clauses the right to appeal may be invoked 
only when death sentence was passed. But after the Act of 1970 even in cases of 
imprisonment for 10 years the right to appeal is available. 


15.40 Articles 131, 132 and 133 provide for appeals to the Supreme 
: Court from Constitutional, Civil and Criminal matters, 
ANRE EE respectively. These articles permit an appeal to be 
placed before the Supreme Court if it falls within the 
parameters prescribed by the three articles discussed above. Yet in the nature of 
things there may be cases which do not fall under these articles but grave injustice 
may have been caused and there may be a crying need for correction by the 
Supreme Court, The cases where interference of the Supreme Court may be required 
may arise from a judgement, decree, order etc. of any court or tribunal in the 
territory of India. The Constitution empowers the Supreme Court by Art. 136 to 
step out to set right or prevent miscarriage of justice. The article is very wide. The 
power is residuary power to hear appeal. 
Under Art. 136 the Supreme Court has the power to grant special leave to 


appeal,— 


(a) from any judgement, decree, determination, sentence or order—It is 
not necessary that the judgement, decree etc. may be 
final. An appeal may be heard from even an inter- 
locutory order. Regular appeals under the preceding Arts. 131, 132 and 133 are 
from final orders only. 

(b) from any cause or matter—In the foregoing articles the appeals are 
only against causes and matters covered by them. But the words used in Art. 136, 
are of very wide import. They cover all matters. Even those other than civil or 
criminal e.g. matters under the Stamp Act, Income-Tax Act, Companies Act, 
Advocates Act etc. 

(c) passed or made by any court or tribunal—tin the earlier articles the 
appeals flow only from the determinations of a High Court. Article 136 puts no 
restrictions. Under this article the Supreme Court may hear an appeal even from 
a subordinate court or tribunal. Even where the law does not provide for any 
appeal e.g. from Industrial Tribunals, Election Tribunals, the Central Board of 
Revenue, the Central Government, the Railway Rates Tribunal etc. 


An analysis of Art. 136. 


15.41 Article 136 does not create a right of appeal. It confers a power on 
the Supreme Court giving it a discretion to interfere 
f in exceptional and grave matters. It is not a discretion 
to be exercised in a routine manner. The power is to be exercised sparingly, The 


Nature of Art. 136. 
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Supreme Court has tried to lay down uniform standards in granting special leave 
in a wide range of matters. 

In civil cases special leave is granted where there is some substantial 
question of law of general interest involved in the case. Jn criminal matters the 
Supreme Court will step in only where it is satisfied that exceptional and special 
circumstances exist and substantial and grave injustice has been done. In case of 
tribunals it interferes where the tribunal has exceeded its jurisdiction or has 
approached the question in such a manner that wide injustice would result or has 
adopted a procedure which violated the rules of natural justice, 


15.42 In the Union Carbide Case” (also known as Bhopal Gas Leak 
Case) the Court withdrew all cases, civil and criminal, 
pending before all courts and tribunals and effected 
a settlement between the parties. In the Nadiad Case” 
the Supreme Court punished the police officers who were found guilty of committing 
contempt of the court of a magistrate and quashed the criminal proceedings filed 
against the magistrate. In Sadhananthan*® the court entertained a special leave 
from a private party in a criminal case where it was convinced that the State had 
refrained from filing an appeal against the acquittal for reasons prompted by 
private influence and want of bona fides. The appeal resulted in conviction of the 
accused. In Tarapore and Co. v. Tractor Export®! the Supreme Court intervened 
to correct an interim order passed by a trial judge. In the United Commercial 
Bank? it intervened to do justice when it was satisfied that there was no justification 
for the High Court to grant a temporary injunction restraining a bank from claiming 
payment of the amount which another bank owed to it. 


Some Instances of inter- 
ference under Art. 136. 


15.43 If the Supreme Court feels that the case has failed to deliver 

RET x substantial justice or has perpetuated grave injustice 

RER stios, the pans or the case shocks the conscience of the Court, the 

Court entertains the matter. The Court has stated that 

it would not allow injustice being perpetrated just for the sake of upholding 
technicalities.** 


15.44 The Constitution and some Acts enacted by the Parliament confer 
jurisdiction on the Supreme Court. This is mostly 
appellate but sometimes may not be. Article 317(1) 
of the Constitution: prescribes that the President may make a reference to the 
Supreme Court for removal of the Chairman or a member of the Public Service 
Commission on the ground of misbehaviour. The Supreme Court shall in accordance 
with its rules, conduct the inquiry and report to the President. Reference may be 
made to the Supreme Court under s. 257 of the Income Tax Act, s. 7(2) of the 
Monopolies and Restrictive Trade Practice Act, s. 130A of the Customs Act etc. 


Appeals permitted by Acts. 


28. Union Carbide Corporation v. Union of India (1991) 4 S.C.C. 584. 

29. Delhi Judicial Officers Association V. State of Gujarat, AJR. 1991 S.C. 406. 

30. P.S.R. Sadhananthan v. Arunachalam, A.J.R. 1980 S.C. 856. 

31. (1969) 1 S.C.C. 233. 

32. United Commercial Bank v. Bank of India, A.LR. 1981 S.C. 1426. 

33. Jamshed Hormusji Wadia v. Board of Trustees, Port of Mumbai (2004) 3 SGC, 
214, 
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The Representation of People Act, the Advocates Act, the Contempt of 
Courts Act, the Terrorist and Disruptive Activities (Prevention) Act and some other 
Acts provide for appeal to the Supreme Court. 

Election petitions to challenge the Presidential or Vice-Presidential elections 
are filed in and heard and decided by the Supreme Court under the Presidential 
and Vice-Presidential Elections Act, 1952. 


15.45 Article 143 confers a jurisdiction on our Supreme Court which is 

known as consultative or advisory jurisdiction. A 

similar jurisdiction was conferred on the Federal Court 

by the Government of India Act, 1935. The U.S. Supreme Court decides only 

actual case or controversy and has declined jurisdiction to give advice on hypo- 

thetical questions. The Australian High Court possesses no advisory jurisdiction. 
Article 143 states that if it appears to the President that,— 


Advisory Jurisdiction. 


(a) a question of law or fact has arisen or is likely to arise, 

(b) such question is of such nature or importance that, 

(c) it is expedient to obtain the opinion of the Supreme Court upon it 
then it may refer the question to the court for its consideration. The court may, 
after such hearing as it thinks fit, report its opinion to the President. 


Under the second part of Art. 143 the President may refer disputes arising 
out of pre-Constitution treaties and agreements which are excluded. from the 
original jurisdiction of the Supreme Court by the proviso to Art. 131. The effect 
of these two Articles is that the effected parties cannot move the court for settlement 
of any matter arising out of such treaty etc. but the President may request the 
Supreme Court to give its opinion. It would be fair and reasonable to expect that 
the President would act on the opinion. Till date no matter of this class has been 
referred by the President. 


References till 15.46 Up to the year 2005 the President has 
September 2005. made 14 references to the Supreme Court. They are: 


1. In re Delhi Laws Act.** To consider the validity of the Act with regard 
to delegated legislation. 

2. Inte Kerala Education Bill.®> The Bill was reserved for the consideration 
of the President who referred it to the Supreme Court to give opinion on its 
validity. 

3, In re Berubari Union.*® Opinion was sought to find out the manner in 
which a part of the territory of India can be transferred to Pakistan. 

4. In re Sea Customs Act.” To consider the validity of Sea Customs Bill 
with reference to Art. 289 of the Constitution. 

5. Special Reference 1 of 1 96438 Also known as Keshav Singh's Case. It 
was to determine the extent of privileges of the Legislature and the power of 
judicial review in relation to it. 


34. A.LR. 1951 S.C. 332. 
35. AIR. 1958 S.C. 956. 
36. A.LR. 1960 S.C. 845. 
37. ALR. 1963 S.C. 1760. 
38. ALR. 1965 S.C. 745. 
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6. In re Presidential Election in 1974.*? Regarding certain doubts in 
regard to the election. 

7. In re Special Courts Bill, 1978. The Government sought opinion of 
the court on the constitutionality of the Bill meant to set up Special Courts to try 
persons’ holding high offices for committing crimes during the emergency (June 75 
to March 77). 

8. In re Cauvery Water Disputes Tribunal.*! To consider whether the 
tribunal may issue an interim order and other related matters 

9. Special Reference No. 1 of 1993." Regarding issue of an ordinance to 
acquire certain disputed land near Ram Janma Bhumi and opinion whether a 
temple stood at the place known as Ram Janma Bhumi. 

10. Special Reference No. 1 of 1998. To remove certain doubts regarding 
the consultation with the Chief Justice of India and the method of communicating 
in regard to appointment of judges. 

11. Reference No. 1 of 1982. This related to the validity of Resettlement 
Act passed by the State of J&K. It was decided on 8-11-2001. (as yet unreported), 

12. Special Reference No. 1 of 2002, (In re. Gujarat Assembly Election 
matter).“4 The Gujarat assembly was prematurely dissolved. The question referred 
was whether the new assembly must meet within 6 months. This involved 
interpretation of Arts. 174, 324 and 356. 

13. Special Reference No. 1 of 2001. Whether States have legislative 
competence to make laws on the subject of natural gas and liquefied natural gas 
under entry 25 of list II of Sch. VII or whether the Union has exclusive jurisdiction 
over natural gas in whatever physical form under entry 53 list I. 

14. The Punjab Termination of Agreement Act, 2004 passed by the Punjab 
legislature referred in July 2004 for opinion on legislative competence. (not yet 
decided) $ 


All the references excepting that made in 1993 were related to questions 
of law. The reference of 1993 demanded answer on a question of fact. Surprisingly 
the Court declined to give its opinion on grounds which are untenable. 


15.47 Some questions arise in regard to the 


Some questions regarding are considered 
Advisory jurisdiction. ent Bad scop ee 
below in brief. 


(a) Whether the Supreme Court may decline to give opinion on any 
reference or part of it. The court if it considers it not proper or possible to answer 
any question would be entitled to decline to answer the query. In fact in Ram Janma 
Bhumi reference” the Court refused to give opinion on the question whether a 
temple ever existed on the site where a mosque was built by Babar. 

(b) Whether hypothetical question may be referred. It is not necessary that 
the fact situation may have actually arisen. A reference may be made where a 


39. A.LR. 1974 S.C. 1682. 

40. AIR. 1979 S.C. 478. 

41. AIR. 1992 S.C, 1183. 

42. (1994) 6 S.C.C. 360 and (1994) 1 S.C.C. 680. 

43. (1998) 7 S.C.C. 739. 

44. (2002) 8 S.C.C. 237. n A 

45. Special Reference No. 1 of 2001 (2004) 4 S.C.C. 489 opinion delivered on 
25-3-2004. 
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question is likely to arise. As in Kerala Education Bill or in Special Courts Bill. 
In fact till date no speculative or academic questions have ever been referred. 

(c) Whether general questions may be referred. Questions must be specific 
and not general or vague. All references made till date rose from actual fact 
situations which were likely to have a broad impact. Opinion was sought to save 
time and avoid hassle. Questions for opinions are carefully drafted by the Law 
Ministry and are vetted by the Attorney-General. 

(d) Does the Supreme Court legislate by giving opinion. The answer is no. 
The Court gives its considered opinion and does not in any way encroach upon 
the functions of the legislature. For example it gave advice in regard to the Special 
Courts Bill. It was the Parliament which amended the Bill following the opinion. 


15.48 Article 141 proclaims that the law declared by the Supreme Court 

fie shall be binding on all courts within the territory of 
Binding oae sf Supreme India. The decisions of the Supreme Court are binding 
on the High Courts and cannot be ignored by a High 

Court on any ground. It applies to all cases whether pending or future. The State 
and its officers are also obliged to respect and follow the opinion of the Court. 
The law laid down by the Supremé Court would bind all persons (even those who 
are not parties before it) and not only the parties before it. The Supreme Court 
itself is not bound by its decisions. In Bengal Immunity*” the Court specifically 
considered this question and concluded that there is nothing in the Constitution 
which prevents the Court from departing from its previous decision. Normally the 
pronouncements of the Supreme Court are final. The Court is slow to depart from 
the precedents set by itself and does so where there are substantial and compelling 
reasons to revise it. The doctrine of stare decisis is a useful rule but not inflexible. 
It cannot perpetuate errors to the detriment of the general welfare of the public. 

In Golaknath*® the Court reversed Shankari Prasad” and Sajjan Singh.” 
Later in Kesavanand”! it overruled Golaknath. 

Inside the Supreme Court a judgement of a larger Bench is binding on a 
smaller Bench. A judgement of a three judge Bench is binding on a two judge 
Bench. Earlier decisions of the Supreme Court cannot be overruled even by a co- 
equal Bench of the Court. 


15.49 Obiter Dicta is that part of the judgement which was strictly not 
necessary for the disposal of the cause or matter 
before the Court. That which was necessary to dispose 
of the matter and forms the crux of the decision is called ratio dicidendi. The Court 
has pronounced that even the obiter dicta made by the Supreme Court is binding 
and expected to be obeyed and followed.’ 


Obiter Dicta. 


46. U.P. Pollution v. Kanoria (2001) 2 S.C.C. 549. 

47. Bengal Immunity Co. v. State of Bihar, A.LR. 1955 S.C. 661. 
48. I.C. Golaknath v. State of Punjab, A.I.R. 1967 S.C. 1643. 

49. Shankari Prasad v. Union of India, A..R. 1951 S.C. 458. 

50. Sajjan Singh v. State of Rajasthan, A..R. 1965 S.C. 845. 

51. Kesavanand Bharati v. State of Kerala, A.J.R. 1973 S.C. 1461. 
52. P.C. Parija v. P.C. Patnaik (2002) 1 S.C.C. 1. 

53. S.S. Lamba v. Union of India, A.I.R. 1995 S.C. 1729. 
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15.50 Thus the Court does not merely interpret the law as it exists. It 
declares law which has a binding character and 
commands as much obedience as law made by the 
legislature. The court is a source of law.“ 


Art. 141 a source of Law. 


15.51 The Art. 142 confers on the Supreme Court plenary power to pass 
The Power of the such decree or make such order as is necessary for 
Supreme Court to do doing complete justice, in any cause or matter 
Complete, Justice. pending before it. This Article remain unnoticed till 
the Supreme Court gave its decision in The Bhopal Gas disaster Case." By escape 
of poisoned fumes from a factory in Bhopal approximately 4000 person were 
killed and many more were physically affected. The Central Government passed 
an Act whereby it took upon itself the right to claim damages on behalf of all the 
victims against Union Carbide the owner of the factory. Numerous criminal and 
civil actions were filed against the Union Carbide mostly in India and some in the 
U.S.A. 

Criminal cases were pending before the Chief Judicial Magistrate at Bhopal. 
An interim order was passed by the District Judge in the civil cases awarding 
interim relief of Rs. 350 crores. This order was challenged before the Supreme 
Court in appeal. The appeal was heard for about four months. Suddenly, the Court 
announced a settlement in which it stated that Union Carbide would pay 470/- 
million U.S. dollars in’ settlement’ of all claims of all victims. 

It was stated by the Supreme Court that all civil proceedings wherever 
pending were concluded in terms of settlement and criminal proceedings arising 
out of the disaster will stand quashed. The Court supported its blanket verdict 
on Art. 142 which confers on it the power to make any order to do justice 
between the parties. There was much criticism and mud slinging against the 
Court. 

Because of this decision thousands could get proper medical care and 
compensation. Otherwise finalisation of compensation would have easily taken 15 
to 20 years and not every victim could afford the expense and agony of the legal 
proceedings. 


15.52 In R.S. Naik v. A.R. Antulay® the Court ordered that in the interest 
of expeditious trial the special cases regarding 
corruption will be withdrawn and transferred to the 
High Court at Bombay and will be tried there. This order was justified with 


reference to Art. 142. 


Antulay Case. 


15.53 In Vinay Chand Mishra’ the Court convicted Mishra for contempt 
i z of court and at the same time ordered that his license 
vinay: Chandra Mica to practice would be withdrawn. In this case also the 


Case. 
= order was founded on Art. 142. 


54. Nand Kishore v. State of Punjab (1995) 6 S.C.C. 614. 
55. Union Carbide v. Union of India (1989) 1 S.C.C. 674. 
56. (1984) 2 S.C.C. 183. 

57. In Re. V.C. Mishra (1995) 2 S.C.C. 584. 
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15.54. Later, the Supreme Court has recognised that the power under 

1 i angik ‘Art. 142 has certain limitations and fetters. In Supreme 

vi Te ek An aR: Court Bar Association? the Constitution Bench held 

wakes that while exercising power under Art. 142 the court 

should not ignore the substantive rights of a litigant under the existing law. The 

power could not be used to supplant substantive law applicable to a case. Express 
statutory provisions cannot be ignored. 

The Supreme Court admitted that it was not proper to transfer cases against 
Antulay pending before the special judge to the High Court. It was also declared 
that it was not proper for the Court to take action against Mishra because the power 
to take disciplinary action is vested in the Bar Council under the Advocates Act. 
Power under Art. 142 cannot be invoked when an alternative remedy is available. 


15.55 The Supreme Court has shown its concern for justice by observing 
i af that manifest injustice should be curable. If it were 
sei couse not cured the Court would lose its sanctity. It has 
f devised a curative petition. Such a petition will be 
entertained on strong grounds only e.g. violation of principles of natural justice 
or where the judge has a bias. It has to be certified by a senior advocate. It is then 
circulated to a bench of 3 seniormost judges and the judges who passed the 
judgement complaint of. It would be listed only where the majority of judges are 
of the opinion that it deserves to be listed. If the Bench finds that the petition is 
vexatious and without any merit it may impose exemplary costs on the petition.” 
In Zakarius Lakra v. Union of India® the Court entertained a curative 
petition on the ground that the school certificate showed that the accused, who 
had been sentenced to death, was a minor when the offence was committed. 


Assessment of the Role of the Supreme Court 


15.56 As discussed above the role and the sweep of the power of the 
Supreme Court is wide and extensive. No other court in the world is vested with 
so much judicial authority. 


The Court has always tried to understand and work according to the 
spirit of times. The Court has protected individuals 
from the despotic actions of the State. It did so in 
V.G. Row,! Dr. N.B. Khare® and Ramesh Thappar.® It protected the Press 
in Express newspapers. 

It has given security of tenure to the Government servant and curtailed the 
doctrine of pleasure.® It came forward to protect the Princes when there rights were 


Appreciation and Praise. 


58. S.C. Bar Association v. Union of India, 1998 (3) S.C.C. 184. 
59. Rupa Ashok Hurra v. Ashok Hurra (2002) 4 S.C.C. 388. 

60. (2005) 3 S.C.C. 161. 

61. State of Madras v. V.G. Row, A.J.R. 1952 S.C. 196. 

62. Dr. N.B. Khare v. State of Delhi, ALR. 1950 S.C. 211. 

63. Ramesh Thappar v. State of Madras, A.I.R. 1950 S.C. 124. 
64. Indian Express v. Union of India (1985) 1 S.C.C. 641. 

65. P.L. Dhingra v. Union of India, AJR. 1958 S.C. 36. 


15.57] A The Supreme Court of India 233 


taken away against the law.®° In Kraipak®’ it laid down that administrative 
procedure must be fair and reasonable. In Maneka Gandhi® it read American due 
process in procedure established law (Art. 21) and held that all laws must be just, 
fair and reasonable. It went further in its protection of fundamental rights and 
prevented the erosion of the fundamental rights by the Legislature and declared 
that fundamental rights cannot be altered or amended. Later it yielded a bit and 
held that the basic features of the Constitution are unalterable.’ 

When attempt was made to amend the Constitution and confer power on 
the Parliament to amend any part of the Constitution it pronounced a material part 
of the amendment as void. Thus denying the Parliament the right to change any 
part of the Constitution.”! It allowed public interest litigation opening its portals 
to the poor and the downtrodden. Not only that it relaxed its procedure in their 
favour by ruling that even an ordinary letter sent by Post may be treated as a writ 
Petition. It has acted as an angel for the release of bonded labour. It made sure that 
the unorganized labourers working for Asian Games were paid minimum wages 
without any deduction and were given other benefits and facilities to which they 
were legally entitled. It has given rights to street-hawkers and Rikshaw-pullers. It 
has recognized that an ordinary individual has no power to bargain against the 
State and if the State imposes onerous conditions, the contract would be 
unconscionable. Thousands of under trials who were languishing in the jails were 
set free under the orders of the Supreme Court. In Hawala case the Court ensured 
that the police investigated the matter properly and the culprits were brought to 
book. It corrected the Governors and the Speakers whenever they were trying to 
use their power for personal or party gains. It even punished two Ministers of the 
Central Government for misuse of their powers. 

In the protection of environment there is so much to be said to the credit 
of the Supreme Court. It has protected the Taj from turning yellow. It has shielded 
Mussorie and Alwar from degradation and destruction by mining activities. 

In some States the forests owe their existence to the orders of Supreme 
Court by which sawmills were closed. The Court has contributed to maintaining 
the purity of river water by taking to task the industries which were polluting the 
Ganga, the Yamuna and the Gomati. 

It has extended its protection to the working women from exploitation 
by unscrupulous employers: In Sarla Mudgal it has tried to curb: the vice of 
conversion for the purpose of committing bigamy. 

For recounting the good deeds done by Supreme Court in various fields of 
life, we would require more space. 


15.57 Certain actions and orders of the Supreme Court have attracted 
adverse comments. The Supreme Court has not chosen 

eaicien of, the, Suprema to define basic features of the Constitution. There 
j has been no unanimity regarding an exhaustive list 


66. Madhav Rao v. Union of India (1971) 1 S.C.C. 85. 

67. A.K. Kraipak v. Union’ of India (1969) 2 S.C.C. 262: 

68. Maneka Gandhi v. Union of India (1978) 1 S.C.C. 248. 

69. 1.C. Golaknath v: State of Punjab, AIR. 1967 S.C. 1643. 
70. Kesavanand Bharati v. State of Kerala (1973) 4 S.C.C. 225. 
71. Minerva Mills v. Union of India (1980) 3 S.C.C. 625. 
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of basic features. This flexibility of the concept of basic features leaves the extent 
of the amending power uncertain and depending solely on: the discretion of the 
judges. Of course, it has prevented the Parliament from destroying the Constitution. 

The vast accumulation of cases pending disposal before the Supreme Court 
and the High Court has developed a marked tendency in the Court to dispose of 
the matter on some pretext. In a number of cases the Supreme Court has reversed 
the High Court which has issued writs of Certiorari or Prohibition, on the ground 
that alternative remedies were available—specially in tax matters. This has deprived 
the litigant of his right to invoke the extraordinary jurisdiction of the High Court 
under Art. 226. 

In the Supreme Court itself a tendency has grown to discourage litigants 
coming to the Court under Art. 32 for enforcement of a fundamental right. It need 
not be emphasised that Art. 32 itself is a fundamental right and Parliament cannot 
amend it or take away the right. The Supreme Court has been given the role of 
the sentinel to protect the right. Yet it is an every day occurrence in the Court that 
the writ petitions are dismissed as withdrawn with liberty to the petitioner to move 
the High Court. Some judges have imposed exhorbitant costs on the litigant who 
moved the Court seeking protection of his Fundamental Right. A right which was 
protected from the attacks by a determined Parliament is being denied by the Court 
which was appointed as the Protector. 

Since the Second Judges Case” the Supreme Court has arrogated to itself 
the commanding position to make appointments to the higher judiciary. It declared 
that the opinion of the Chief Justice of India will have primacy over all others. 
Consultation has been transformed to mean concurrence. There was no ambiguity. 
The provision of the Constitution was simple and unequivocal. In the above case, 
it added, the opinion of the Chief Justice means the views of the Chief Justice and 
the two seniormost judges. Later it revised its opinion”? to say it means the 
opinion of a collegium consisting of the Chief Justice and the 4 seniormost judges 
and that in some cases the views of the majority would prevail. This is not 
interpretation. It is rewriting the Constitution by the Supreme Court to increase its 
own constituency. 

The darkest days for our democracy was the period when Emergency was 
proclaimed” to save the chair of the incumbent Prime Minister whose election was 
set aside in an election petition. The Supreme Court reached its finest hour when 
it declared Art. 329A(4) to be void.”! In this Article it was laid down that the 
election of a Prime Minister shall not be called in question by an election petition. 
It was in a way legislative judgement in favour of Smt. Indira Gandhi. Immediately 
after this judgement thousands of citizens were sent to jail. Freedom was in peril. 
Press had been effectively silenced. Even proceedings of the Parliament could not 
be published without being censored. Those who were deprived of their freedom 
moved the High Courts. 9 High Courts gave relief to the sufferers. On appeal the 
Supreme Court seemed to agree with the Attorney-General that the right to life has. 
been taken away. 

Chief Justice Ray wrote in his opinion Liberty is itself the gift of the law 
and may be forfeited or abridged. Justice Beg agreed with him and elaborated the 


72. S.C. Advocates-on-Record Association v: Union of India (1993) 4 S.C.C. 441. 


73. Special Reference No. 1 of 1998 (1998) 7 S.C.C. 739; AIR. 1999 S.C. 1. 
74. In June 1975. 
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thesis. The court shut its eyes and ears to the sight and cry of the persons against 
whom excesses were committed. Chandrachud J. expressed a diamond sharp, 
diamond bright hope that such thing will never come to pass.” The only exception 
was Justice Khanna who dared to declare that the laws of India do not permit life 
and liberty to be at the mercy of the absolute power of the executive. He was the 
lone judge appealing to the brooding spirit of law, to the intelligence of a future 
day. But the Court had in the hour of need betrayed the nation. In Bhanudas’® 
the detinues pleaded for certain facilities e.g. toilet soaps, meeting with family 
members, permission to perform shraddha, medical attendance etc. The Court 
denied the detinues these small amenities. Beg J. suspected that the allegations 
were untrue and aimed at political propoganda. After the Emergency was lifted the 
truth came out. The role of the Supreme Court was questioned and criticised. The 
New York Times in a leading article called upon the people of India to raise a 
monument to the dissenting judge Justice H.R. Khanna.” 

But on the whole the Supreme Court is regarded by the common man as, 
its protector which will uphold the rule of law. An institution that has given 
dignity and hope, to the man in the street, the hawker, the rikshaw puller and the 
daily wage worker. If it has failed sometimes the failure may be ascribed to 
the fact that it is manned by judges who are humans and all humans are fallible. 


75. Indira v. Rajnarain, AJR. 1975 S.C. 2299. 
76. Union of India v. Bhanudas (1977) 1 S.C.C. 834. 
77. See also para. 7.2 above and footnote 3 below that para. for some more comments. 


Chapter 16 


THE HIGH COURTS 


16.1 The High Court is at the apex of the judiciary in the State. Below 

it are the Court of the District and Sessions judge, 

Goneralvena tor, each The City Civil and Sessions Court, The Chief Judicial 

À Magistrate, the Chief Metropolitan Magistrate, 

Munsifs and other magistrates. The tribunals operating in the State are subject to 

the writ and supervisory jurisdiction of the State High Court. After Chandra 

Kumar! it is clear that all decisions of the tribunals created under Arts. 323A and 

323B are subject to scrutiny by a division Bench of the State High Court. The 

Constitution envisages a general pattern of judiciary where every State has a High 
Court at the head of the Judiciary. 


16.2 But all the States do not have equal population. On the one hand 
we have Uttar Pradesh’ where population approaches 
17 crores and on the other end we have Sikkim which 
touches 6 lacs. Most of the States in the east viz. Mizoram, Meghalaya, Nagaland, 
Tripura, Manipur and Arunachal Pradesh do not have the same type of judicial 
administration in the districts as the rest of India. The number of proceedings that 
may originate in these States in a year may be less than those filed in a day in 
the Allahabad High Court. Taking into consideration these ground realities the 
Constitution has provided that Parliament may by law establish a common High 
Court for two or more States (Art. 231). Similarly Parliament may by law extend 
the jurisdiction of a High Court to a Union Territory. It may also exclude the 
jurisdiction of a High Court from a Union Territory. Thus we have the High Court 
at Guwahati serving seven States. The Punjab and Haryana High Court is the High 
Court for Punjab, Haryana and the Union Territory of Chandigarh. The National 
Capital Territory of Delhi has a High Court of its own. With the creation of 3 new 
States in the year 2000 we now have 21 High Courts. 


Exceptions. 


16.3 There appears to be no uniform policy in setting up High Court 
Benches. Some are there for historical reasons (The 
Lucknow Bench which was formerly the Oudh Chief 
Court), some have come up as a political compromise (The Nagpur, Jaipur and 
Aurangabad Benches) while some are remnants of earlier High Courts which were 
merged (Gwalior and Indore). Bombay High Court has, apart from the principal 
seat 3 Benches. Madhya Pradesh has 2. But the largest High Court at Allahabad 
has only one. : 

Till March 2005 the total approved strength of the High Courts was 719. 


Benches and strength. 


1. L. Chandra Kumar v. Union of India, AIR. 1997 S.C. 1125. 
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16.4 Every High Court consists of a Chief Justice and such other judges 

Pae i as the President may from time to time appoint 

pate ed of he Higg (Art. 216). Besides these judges there is provision for 

appointment of additional and acting judges. If the 

work load of a High Court increases temporarily or the arrears accumulate then as 

a temporary measure additional judges are appointed. An acting judge is appointed 

where a judge is not able to attend to his duties by reason of absence or for any 

other reason. The Chief Justice of a High Court may with the previous consent of 

the President request a retired judge of a High Court to sit and act as a judge of 
the High Court. 


16.5 A judge of a High Court is appointed by the President. Article 217 
ordains that the appointment shall be made after 
consultation with (a) the Chief Justice of India (b) the 
Governor of the State and (c) in case of appointment of a judge other than the 
Chief Justice of the High Court, the Chief Justice of the High Court. 

After the Third Judges Case” instead of the Chief Justice of India the 
consultation will be with a collegium consisting of the Chief Justice and two 
seniormost judges of the Supreme Court. The sole individual opinion of the Chief 
Justice of India does not constitute consultation. The collegium should take into 
account the opinion of the Chief Justice of the High Court which would be entitled 
to the greatest weight. They should also consider the views of other judges of the 
High Court who may have been consulted and the judges of the Supreme Court 
who are conversant with the affairs of the High Court concerned. In the last 
category are judges who worked in the High Court as a judge or Chief Justice, All 
these views should be expressed in writing and conveyed to the Government of 
India with the recommendation. 


Appointment of Judges. 


16.6 An additional or ad hoc judge holds office for the period specified 
in the appointment. An additional judge can be 
appointed for such period not exceeding 2 years as 

may be specified, A permanent judge holds office until he attains the age of 62 

years, 

A judge may by writing addressed to the President resign his office. The 
office is vacated when a judge is transferred to another High Court or is elevated 
to the Supreme Court. 

A judge does not hold office during pleasure of the President. The doctrine 
of pleasure is applicable to Government servants, Armed Forces and to Governors, 
to cite a few. A High Court judge may be removed for proved misbehaviour or 
incapacity only and that too by the same procedure for impeachment as is applicable 
in case of a Supreme Court Judge under Art. 124(4). For details of the procedure 
see para, 15.12. 


Tenure. 


16.7 Resignation takes place when a judge at his own desire chooses to 

severe his connections with his office. If he writes to 

eta eS ais convey that hë has demitted office with immediate 
resignation. te z P fi h ith. 
effect, the resignation terminates the office forthwith. 


2. Special Reference No. 1 of 1998 (1998) 7 SIO-G:9739! 
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Such a resignation cannot be withdrawn. But if a judge writes to say that he will 
demit office on a future date the resignation is prospective. It is not complete till 
that date arrives. The judge can at anytime before that date withdraw his resignation. 


16.8 A judge of a High Court is paid a salary of Rs. 26,000/- per month. 

The Chief Justice gets Rs. 30,000/-. The High Court 

See judges (Salaries and Conditions of Service) Act, 1954 

contains the rules applicable to judges, for leave, pension and other retirement 
benefits. 


Qualification for 16.9 In order to be eligible for appointment 
appointment. 3 „as a High Court Judge a person,— 


(a) must be a citizen of India 
(b) must have held for at least 10 years a judicial office in India, or 
(c) must have for at least 10 years been an advocate of a High Court. 


It is explained that in computing the period of holding judicial office the 
period of practice as an advocate, or as a member of tribunal or any post, under 
the Union or a State, requiring special knowledge of law shall be included in that 
period. 

For example: A person practices for 7 years and becomes a district judge. 
He holds that office for 5 years. He is eligible to become a High Court judge 
because the combined period exceeds 10 years. Similarly a person was a judge for 
7 years. Thereafter he was Law Secretary in a State for 6 years. He is eligible for 
appointment to the High Court [Art. 217(2) Explanation]. The period during which 
a person holds office as a member of a tribunal is also added for the purpose of 
computing the period of 10 years. 


16.10 Where a dispute arises as to the age of a judge of a High Court the 
question is to be decided by the President of India 
after consultation with the Chief Justice of India. The 
decision of the President shall be final [Art. 217(3)]. It appears that the President 
in this case shall not act according to the advice of the Council of Ministers 
though the matter may be processed by a ministry according to Allocation of 
Business Rules. 

In case of a judge of the Supreme Court age is to be determined by such 
authority and in such manner as the Parliament may by law provide [Art. 124( 2A)). 
The reason for this difference in treatment between the judges of the High Court 
and the Supreme Court are not easily discernible. 


Determination of age. 


Independence of the 16.11 The Constitution seeks to maintain in 
judges. many ways the independence of the High Court 
judges. Some of the provisions are recounted below— 


1. The appointment is made by the President in consultation with the 
Chief Justice of India and two seniormost judges of the Supreme Court. The 
proposal is initiated by the Chief Justice of the High Court concerned.. This is to 
ensure that the appointment is made on merits alone. Even though the State 


3. Union of India v. Gopal Chandra Mishra, A.1.R. 1978 S.C. 694. 
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Government is also to be consulted political considerations are not the determining 
factor. 

2. Judges are allowed and are expected to work without fear or favour with 
no interference by the executive. Being a court of record the High Court can utilise 
the power to punish for contempt and dissuade attempts to influence the judges. 

3. A judge can be removed only for proved misbehaviour or incapacity. 
The procedure for removal is exactly the same as is prescribed by Art. 124 for a 
Supreme Court judge. The President orders removal after receiving an address 
passed by both the Houses of Parliament by a majority of total membership and 
a majority of not less 2/3rd of the members voting in each House. The tenure of 
a judge is not dependant on the pleasure of the executive. 

4. The doctrine of pleasure is not applicable to a judge. He holds office 
till he retires or resigns his office. 

5. The officers and servants of a High Court are appointed by the Chief 
Justice and the salaries and allowance payable to them are charged on the 
Consolidated Fund of the State. 

6. The salary, allowances, pensions, leave of absence and other perquisites 
of a judge shall be determined by the Parliament by law. After a judge is appointed 
the salary, allowances etc. shall not be varied to his disadvantage. 

7. The conduct of a judge in discharge of his duties cannot be the subject 
matter of discussion either in Parliament or in the State legislature. 

8. A retired judge is prohibited from pleading or acting in any court or 
before any authority except the Supreme Court and other High Courts. 

9. Any dispute regarding the age of a judge is to be determined on the 
advice of the Chief Justice of India. The executive has no role to play. 


Jurisdiction and Powers 


16.12 The jurisdiction of a High Court (like that of a State legislature) 
is coterminous with the territorial boundaries of the 
State. But if the Parliament creates a High Court for 
two or more States (e.g. Guwahati High Court) or extends its jurisdiction to a 
Union Territory (e.g. Chennai High Court’s jurisdiction extends over Pondicherry) 
its jurisdiction stretches to the included territories. 

The Constitution refrains from exhaustively marking the jurisdiction of the 
High Courts and the power of judges and other matters relating to administration 
of justice. It lays down in Art. 225 that the jurisdiction, powers, rules etc. shall be 
the same as were immediately before the commencement of the Constitution. 


Territorial jurisdiction. 


16.13 At the time of the commencement of the Constitution the High 
Courts at Chennai, Kolkata and Mumbai had original 
jurisdiction in regard to certain civil and criminal 
matters. They also had admiralty jurisdiction. After the Code of Criminal Procedure, 
1973 there criminal jurisdiction has been taken away. The Andhra Pradesh 
High Court as successor to the High Court of Chennai also has admiralty 
jurisdiction. The three High Courts mentioned above continue to have original 


Historical difference. 


-4. M.V. Al Quaman v. Tsavliris, A.LR.2000 S.C. 2826. 
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civil jurisdiction. Apart from these three the Delhi High Court also possesses 
original civil jurisdiction. 


16.14 The Supreme Court? while interpreting Art. 226 took the view that 

a High Court has no power to issue a writ or order to 

Liberalisation of territorial an authority or court situated beyond its territories. 
jurisdiction. j $ i EEAS A EM 

Location or residence gives territorial jurisdiction to 

a High Court. The result of this decision was that only the High Court of Punjab 

(at that time there was no High Court at Delhi. A Bench of Punjab High Court was 

situated at Delhi) had the jurisdiction to entertain petitions against the Union of 

India and other bodies located in Delhi. The Constitution (15th Amendment) Act 

changed this to the place where cause of action arises, wholly or in part. After the 

amendment maintainability of a petition depends on whether the cause of action, 


wholly or in part, arose within the territorial jurisdiction of the High Court.® 


apoufeteciurtedien 16.15 In Civil matters an appeal to the High 
ppeliete jure gai Court may be either a first appeal or a second appeal. 


(i) Where a matter is decided by the District Judge or by a subordinate 
judge and the value of the subject matter exceeds the prescribed value or where 
an Act so provides, an appeal from such decision straitway lies to the High Court. 

(ii) Where the District Judge or a Subordinate Judge has decided an appeal 
from the decision of an inferior court, a second appeal lies to the Hi gh Court from 
the decision of the appellate court under the provisions of s. 100 of the Civil 
Procedure Code. 

(iii) Appeals from all tribunals established under Art. 323A and 323B lie 
to the Division Bench of a High Court.! 

(iv) In some High Courts there is provision of intra court appeals. Appeals 
lie from the decision of a Single Judge to a Division Bench of the same High 
Court, This is a peculiar provision. In U.K. and other countries no appeal lies from 
a Court to itself. An appeal is always made to a higher court. 


In Criminal matters the appeals are governed by various provisions of the 
Code of Criminal Procedure, 1973 (ss. 374, 376, 376G etc.). Without going into 
details it may be summarised that appeals lie to the High Court from the decisions 
of— 

(a) a sessions judge or an additional sessions judge where the sentence 
passed is imprisonment of 7 years or more. 
; (b) an assistant sessions judge, metropolitan magistrate or other magistrate 
in cases specified by the Criminal Procedure Code. 


16.16 Writ jurisdiction is also called extra-ordinary jurisdiction because 
historically in England these writs were called extra- 
ordinary writs or prerogative writs to distinguish them 
from procedural writs, In exercise of this jurisdiction a writ, direction or order may 
be issued by a High Court to any inferior court or tribunal or to any State or any 
authority or person who acts as agency or instrumentality of the State or exercises 


Writ jurisdiction. 


5. Election Commission v. Saka Venkata Rao (1953) S.C.R. 1145. 
6. N.N. Majithia v. State of Maharashtra (2000) 7 S.C.C. 640. $ 
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the powers of the State. The power is specifically conferred by Art. 226 and cannot 
be whittled down or taken away by ordinary legislation. The Supreme Court has 
in Chandra Kumar’ clearly laid down that the jurisdiction conferred upon the 
High Courts under Arts. 226 and 227 and upon the Supreme Court under Art. 32 
is a part of the inviolable basic structure of our Constitution. This means that 
Parliament cannot alter or amend the Constitution to abridge or take away the 
jurisdiction created by Art. 226. 


16.17 The Supreme Court, as we have seen earlier has parallel writ 
Reet Re thr a jurisdiction under Art. 32. The writs to be issued by 
the Supreme Court. both the Supreme Court and the High Courts are of 

the same nature. The writ of the Supreme Court runs 
throughout India but that of the High Courts is circumscribed by territorial limits 
and by the existence of cause of action within the State territory. The writ 
jurisdiction of the Supreme Court is itself a fundamental right. Any person whose 
fundamental right has been transgressed by the State has the fundamental right to 
move the Supreme Court. He has direct access to the Supreme Court. The remedy 
provided by Art. 226 is not a fundamental right of any person hence the relief may 
be considered discretionary, of course, the discretion has to be exercised judicially 
and not arbitrarily. Ina way the power of the High Court is wider. Article 226 
marks the object of the power as ‘enforcement of any of the rights conferred by 
Part III or for any other purpose.’ The words for any other purpose allow the High 
Court to enforce any legal right. It is not restricted to fundamental Rights. The 
jurisdiction of the Supreme Court under Art. 32 is restricted to fundamental rights. 

Existence of alternative remedy does not bar the jurisdiction of the High 
Court under Art. 226. But the courts decline to entertain a petition if there is an 
equally efficacious alternative remedy.’ Where the alternative remedy is onerous 
the court must entertain the writ petition. Petitions are not entertained for enforcing 
a claim under a contract. 


16.18 The High Court is not a Court subordinate to the Supreme Court. 

Both are courts of record. The High Court exercises 

Relationship between the power of superintendence over the Subordinate Courts 

Sopen o cent lc and tribunals (Art. 227). The Supreme Court has no 

f such powers. The High Court has larger jurisdiction 

but the Supreme Court remains the elder brother, The Supreme Court is placed 

vertically over the High Courts. Some provisions of the Constitution assign a 
superior place to the Supreme Court? 


16.19 Article 226 employs the expression directions, orders or writs. In 

the earlier years the Courts used to search for the 

paalt me panie appropriate writ and the Supreme Court also discussed 
: in many cases the characteristic and purpose of 
different kinds of writs. Eversince the eightys the courts have disregarded locus 
standi and encouraged Public Interest litigation. They have also thrown overboard 


7. State of Bihar v. Jain Plastics (2002) 1 S.C.C. 216. 
8. LLC. v. Asha Goel, AIR. 2001 S.C. 549. 5 
9. Tirupati Balaji Developers (P) Ltd. v. State of Bihar (2004) 5 JEE. 
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the historical shackles of these writs. Now generally directions and orders are 
issued without specifying a particular writ. The development is welcome and is in 
tune with the times. Substance is more important than procedure. 

The five writs mentioned in Art. 226 have already been described in 


paras. 7.141 to 7.150. 


16.20 Under Art. 227 every High Court has a power of superintendence 

i over all courts and tribunals throughout the territories 

Powar of Sunecintendence. in relation to which it exercises jurisdiction. It may 

be noted that the Supreme Court has no power of 

superintendence. It is not necessary that law must provide that an appeal would 

lie to the High Court. If the law provides for an appeal it would become appellate 

jurisdiction. This power of superintendence is wider and more effective than the 

control exercised by writs under Art. 226. A writ may be issued at the instance of 

the effected party and relief is confined to the facts and parties. In exercise of 

superintendence suo moto orders may be issued. Directions can be given. Rules 

framed for exercise of power. Superintendence covers both administrative as well 
as judicial. 

The power of superintendence is an extraordinary power to be exercised 
most sparingly and only in appropriate cases in order to keep the subordinate 
courts, within the bounds of their authority and not for making trifle corrections. 
The High Court should intervene in cases of gross injustice or non-exercise or 
abuse of jurisdiction even though there is no provision for appeal or revision. 

The High Court has exercised jurisdiction under Art. 227 in the following 
cases— 


(i) excess of jurisdiction 
(ii) erroneous assumption of jurisdiction 
(iii) improper refusal to exercise jurisdiction 
(iv) error of law apparent on the face of the record 
(v) violation of the rules of natural justice 
(vi) perverse finding 
(vii) disregarding the law laid down by the Supreme Court or the High 
Court 
(viii) gross injustice. 


16.21 A tribunal is an adjudicating body. All courts are tribunals but all 
Supetiitendenos over tribunals are not courts. A tribunal may be set up by 
tribunals. a society. Such a tribunal is called a domestic tribunal. 

With the growth of modern State performing myriads 
of functions there has been a corresponding increase in the number of tribunals. 
These tribunals are mostly creations of Acts and entrusted with the functions of 
adjudicating disputes and quasi-judicial matters that fall within the purview of the 
Act. Some of the tribunals are: 


1. State Transport Authority 
2. The Rent Controller 

3. Labour Tribunal 

4. Election Tribunal 
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5. Collector acting under Land Acquisition Act 
6. Commissioner for Endowments 


16.22 The 42nd Amendment which was passed by the Parliament during 

the infamous Emergency declared by Smt. Indira 

fend Jenne th Gandhi had revised and modified the Constitution 

beyond recognition. Most of the amendments were 

repealed or substituted to restore the Constitution to its earlier status. But 

Part XIV A, pertaining to Tribunals, which was inserted by the 42nd Amendment 

with effect from 3-1-1977 was allow to continue. This part consists of 2 articles 

Art. 323A and Art. 323B. Each of these articles empowers the Parliament to create 

tribunals by enacting law. A law made by Parliament may exclude the jurisdiction 

of all courts except the Supreme Court under Art. 136. The effect of this provision 

was to take away the powers of the High Court under Arts. 226 and 227. In a way 
the tribunals were equated with a High Court. 


16.23 In Chandra Kumar' the Supreme 
Chandra Kumar Case. - Court considered this curtailment of the power of the 
* High Court and laid down as under: 


1. The jurisdiction conferred upon the High Courts under Arts. 226 and 
227 and upon the Supreme Court under Art. 32 is a part of the inviolable basic 
structure of our Constitution. This jurisdiction cannot be ousted. 

2. Decisions of tribunals will be subject to the High Court’s writ jurisdiction 
under Arts. 226 and 227 before a Division Bench of the High Court. 

3. The relevant clauses of Arts. 323A and 323B which exclude the 
jurisdiction of the High Courts and the Supreme Court are void. 


16.24 As stated earlier the High Court stands at the apex of all courts and 
, tribunals in a State. Article 227 expressly confers 
con over Suorana some powers on the High Court in relation to the 
; courts apart from the general all encompassing power 
of superintendence. These are: 


(a) The High Court may call for returns from the subordinate courts." 
(b) It may make rules and prescribe forms for the lower courts. 
(c) It may prescribe forms in which records will be kept by the officers of 


the courts. 


16.25 If a case pending in a subordinate court involves a substantial 

k question of law as to the interpretation of the 
noa Constitution the High Court will withdraw the case 
and determine the question (Art. 228). 

The initial appointment of a District Judge or Additional District Judge is 
made by the Governor who has to act in consultation with the High Court. After 
he is appointed his posting and promotion is done by the Governor in consultation 
with the High Court (Art. 233). Normally the High Court's recommendation must 
be accepted. Departure from it must be rare and for cogent and compelling reasons. 


10. The total number of subordinate courts in August 2004 was 13,204. 
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The posting and promotion of the District Judge is done by the Governor 
in consultation with the High Court but posting and promotion of persons belonging 
to State Judicial Service (other than District Judges) exclusively rests with the 
High Court (Art. 235). 

Article 235 expressly states that the control over district courts and courts 
below it vests in the High Court. The control is administrative, judicial and 
dikciplinary. It can impose punishment other than dismissal, removal or reduction 


in rank. In the matter of dismissal, removal and reduction also the High Court may 
recommend such punishment to the Governor. 


16.26 Every High Court is a court of record and has the power to punish 

for contempt of itself. For the attributes of a court of 

Court of Record, record and power to punish for contempt see para. 
15.20 to 15.23. 


Chapter 17 


UNION TERRITORIES 


17.1 The Constitution as originally adopted had four types of States. 
They were called Part A, B, C and D States, Part A 
States were earlier Provinces under the Government 
of India Act, 1935. Part B States were former Indian States which had larger area 
(Hyderabad, Mysore etc.). Part C were smaller Indian States and some Chief 
Commissioners provinces (Bhopal, Bilaspur, Tripura, Manipur, Delhi, Ajmer etc.) 
and Part D were earlier Chief Commissioner’s Provinces (Andaman and Nicobar 
Islands). 

In 1956 the States were reorganised and for that purpose The Constitution 
(7th Amendment) Act, 1956 was passed followed by the States Reorganisation Act, 
1956. These enactments reduced the categories of States to only one. Some of the 
Part C States and territories in Part D were merged to form one category which was 
named as Union Territories. Gradually some of these Union Territories have been 
made States. Himachal Pradesh, Manipur, Tripura, Goa, Mizoram and Arunachal 
Pradesh which are States today were formerly Union territories. 

In the year 2005 the Union Territories are 7. Delhi, The Andaman and 
Nicobar Islands, Lakshadweep, Dadra and Nagar Haveli, Daman and Diu, 
Pondicherry and Chandigarh. 


Historical Development. 


17.2 A Union Territory is administered by the President acting through 

an administrator to be appointed by him with such 

AAE runga designation as he may specify. There is no uniformity 

` in the designation of the administrator. It is at some 

places Lieutenant Governor (e.g. Delhi and Pondicherry) at others Chief 

Commissioner (e.g. Chandigarh) or Administrator (e.g. Lakshadweep). The Governor 
of a State may be appointed as Administrator of an adjoining union territory. 

Parliament may by law provide for some other way to administer these 
territories. An Administrator of Union Territories is not a head of State like a 
Governor but is an agent of the President. 

In 1962 Art. 239A was inserted in the Constitution empowering Parliament 
to create Legislature or a Council of Ministers or both for some of the Union 
Territories. In exercise of this power the Parliament passed the Government of 
Union Territories Act, 1963 which created a legislature as well as a Council of 
Ministers for some of the Union Territories. As some of the territories have become 
States only Delhi and Pondicherry are now left in this class. Creation of Legislative 
Assembly or a Council of Ministers by enacting a law is not treated as an 
amendment of the Constitution for the purpose of Art. 368. 

To provide for a Legislative Assembly for Delhi and for creation of a 
Council of Ministers and for other related matters the Constitution (69th Amendment) 
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Act has inserted Arts. 239AA and 239AB. This amendment has come into force 
on 1-2-1992. 


17.3 Union territories are centrally administered under Art. 239. They do 
not get merged with the Central Government and 
Position of President and form part of no State. They do not loose their existence 
Administrator. Z 
as a separate entity though they are controlled by the 
Central Government. The President functions as the head of the Union territory and 
not as the head of the Central Government. The Administrator functions as delegate 
of the President and will have to act under the orders of the President, that is, the 
Central Government. ! 


Special Provisions for 17.4 The special provisions made for Delhi 
Delhi. may be thus summarised: 


(1) The territory shall be known as National Capital Territory of Delhi and 
the Administrator shall be called the Lieutenant Governor. 

(2) The territory shall have a Legislative Assembly. 

(3) The elections to the Assembly shall be conducted by the Election 
Commission of India. 

(4) The Legislature shall have power to make laws with respect to any 
matter included in the State List or in the Concurrent List except with respect to 
Entries 1 (Public Order), 2 (Police) and 18 (Land) of the State List and entries 64, 
65 and 66 of the State List to the extent they relate to entries 1, 2 and 18. 

(5) Parliament shall continue to have power to legislate for a Union 
Territory. 

(6) In case of repugnancy between a law made by the Legislative Assembly 
and a law made by Parliament the law made by the Assembly shall be void to the 
extent of the repugnancy. But if the law passed by the Assembly was reserved for 
the consideration of the President and has received his assent such law shall 
prevail in Delhi. 

(7) There shall be a Council of Ministers to aid and advise the Lieutenant 
Governor. 


There are two special features. 


(i) in case of difference of opinion between the Lieutenant Governor and 
his Council of Ministers he shall refer the matter to the President and act according 
to the decision. If the matter is urgent he may take immediate action pending 
decision. 

(ii) The Council of Ministers shall consist of not more than 10 per cent 
of the total number of members of the Assembly. This was unique because no 
other Council of Ministers had this restriction on numbers. But it has been 
changed. 


; By the Constitution (91st Amendment) Act, 2003 the number of ministers 
in case of the Union and the States has been restricted to 15% of the total 
membership of Lok Sabha or the State Assembly, as the case may be. 


1. Government of N.C.T. Delhi v. A.I.C.C.A. Association (2002) 1 S.C.C. 344. 
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(8) The Chief Ministers and other ministers are appointed by the President 
(not by the Lieutenant Governor). 
(9) The Council of Ministers is collectively responsible to the Assembly. 
(10) Parliament shall have the power to make supplementary legislation for 
the administration of Delhi. 
(11) The Lieutenant Governor shall have the power to promulgate 
Ordinances. 


The Parliament has enacted the National Capital Territory of Delhi Act, 
1991 to supplement the provisions of Art. 239AA. 


17.5 If a situation arises in which the administration of the National 
Capital Territory cannot be carried on in accordance 
with Art. 239AA or the Act of 1991 etc. the President 
may on receipt of a report from the Lieutenant Governor or otherwise suspend the 
operation of the above laws and make such incidental or consequential provisions 
as may appear to him necessary [Art. 239AB]. 

The President may take action on the report of the Lieutenant Governor or 
otherwise. This provision resembles Art. 356. 


Constitutional Break down. 


17.6 Article 239B gives the administrator power to promulgate an 
Ordinance when the Legislative Assembly is not in 
session. But if the Assembly is dissolved or suspended 
on account of any action taken under the Union Territories Act or the N.C.T. Act 
then no Ordinance shall be promulgated during such dissolution or suspension. 
An Ordinance may be promulgated only after obtaining instructions from the 
President. 

An Ordinance so promulgated has the force of law as an Act of the legislature 
of that territory. 

An Ordinance has to be laid before the legislature and is subject to its 
approval. It ceases to operate at the expiration of 6 weeks from the re-assembly 
of the legislature or earlier if disapproved by it. 


Ordinance Making Power. 


17.7 The President has the power to make 
Power to make regulations. regulations for the peace, order and good government 
of the Union Territory of— 


(a) Andaman and Nicobar Islands 

(b) Lakshadweep 

(c) Dadra and Nagar Haveli 

(d) Daman and Diu. 

These territories do not have a legislature hence the legislative function is 
assigned to the President. In case of Pondicherry also if the Assembly is dissolved 
or suspended the President may legislate by making regulations. But not when the 
Assembly is alive. 

Regulations made by President have the same effect and force as an Act 
of Parliament applicable to that territory. 
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17.8 Parliament may be law constitute a High Court for a Union Territory. 
High Courts exercising jurisdiction over a Union 
Territory shall continue to exercise jurisdiction till it 
is changed by law. The Punjab and Haryana High Court has jurisdiction over 
Chandigarh. The Kerala High Court caters to Lakshadweep. The Andaman and 
Nicobar Islands are under the Calcutta High Court. Pondicherry falls under Madras 
High Court. The Mumbai High Court is the High Court for Dadra and Nagar 
Haveli, as also for Daman and Diu. 
Delhi has its own High Court since 1966. 


High Court. 


Chapter 18 


LOCAL GOVERNMENT 


18.1 The Constitution makers define and distribute powers in the three 
organs of the State. viz. The Executive, Legislature 
and the Judiciary. If the Constitution is a framework 
for federal structure then the power is shared between two sets of Government. One 
at the Centre called the Union or the Federal government and the other called State 
or Provincial governments. In a federal Constitution there are two sets of government 
functioning simultaneously at different Jevels. So was our Constitution till it was 
altered by Constitution 73rd and 74th Amendment Acts. After these Amendments 
our Constitution has the unique distinction of containing provisions regarding 
government at three levels (a) Union (b) State (c) Local. 


A unique provision. 


18.2 Some of the States are large in terms of area. The participation 
of people in the government tends to be minimal. 
The local-self government like Municipalities and 
Panchayats provide an opportunity to participate at the grass root level. It creates 
awareness among the people and impels them to find solutions to their local 
problems and to share in development. But in many States elections to local 
institutions even in Metropolitan cities where there was provision of a Municipal 
Corporation had not been held for more than 10 years. In some States the 
municipalities were dead for all purposes and bureaucracy was entrusted with their 
functions. In many States the municipalities were suspended at the whim of the 
State government. 


Background. 


18.3 Mahatma Gandhi and Acharya Vinoba Bhave laid great stress on 
village community as a unit of administration. They 
considered that development must start at the 
initiative of the local people who must participate in 
it fully. The Constitution-makers did not agree but relented to include Panchayati 
Raj as a Directive Principle (Art. 40). In 1957 Balwant Rai Mehta Committee 
suggested the mode of formation of Panchayati Raj. Its recommendations were 
accepted by the Government. Rajasthan was the State where Panchayati Raj was 
first inaugurated. But when the expected results did not come a committee was 
appointed under the chairmanship of Sadiq Ali in 1964 to report on the working 
of the Panchayat System in Rajasthan. It was found that the major cause was lack 
of people’s participation, which in turn was the result of ignorance, poverty, caste 
divisions and paucity of financial resources. In the years to come the enthusiasm 
for Panchayati Raj abated. In 1978 Ashok Mehta Committee regarding Panchayat 
Raj evaluated the system and gave its report. In 1985 a committee was appointed 
by the Planning Commission under the Chairmanship of Shri G.V.K. Rao with a 


Gandhi-Vinoba’s Gram 
Swaraj. 
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view to review the poverty elimination and rural development programme. It 
recommended measures to strengthen the Panchayat system. After a year, in 1986 
a committee was appointed under the chairmanship of Dr. L.M. Singhvi. It made 
certain recommendations to rejuvenate the Panchayat system. In 1987, the 
Government woke up to the benefits of Panchayats and Municipalities and the 
Parliament considered it necessary to lay down a general framework of Local 
Government and to ensure that elections are held regularly and elected local 
institutions are allowed to function for their full term. It is to be noted that Local 
Government is a subject enumerated as entry 5 of State list. Hence Parliament had 
no power to legislate. In 1988 a subcommittee of a Parliamentary Consultative 
Committee under the Chairmanship of Shri P.K. Thungan recommended that 
panchayats be conferred a constitutional status. Parliament has inserted an 
outline of essential attributes in the Constitution itself leaving it to the States to 
supplement it. 


18.4 The experiment has not been much of a success because: (a) the 
devolution of power has not been real (b) reservation 
for Backward Classes and women have restricted 
democratic right to choose. Where the office of Chairman is reserved for women 
of Scheduled Caste or Scheduled Tribe or Backward Classes there is, many a times, 
only one candidate who is so eligible. (c) reservation of seats in proportion to the 
population has fomented divisive and caste loyalties instead of loyalty to the 
nation. (d) power has come in the hands of the dominant caste in the village which 
is using it to its selfish advantage with no benefit to the village as a whole. 
(e) elections are still not being held regularly in several States. 


Objects not achieved. 


A — The Panchayats 


18.5 The Constitution (73rd Amendment) Act, 1992 inserted Part IX 
which contains provisions for Panchayats. It gives 
Constitutional Status to Panchayats and provides 
guidelines to the States to enact detailed supplementary laws. All the States and 
Union Territories excepting Jammu & Kashmir, Delhi and Arunachal Pradesh have 
enacted such laws. In Nagaland, Meghalaya and Mizoram a parallel set of institutions 
exist under Schedules 5 and 6 of the Constitution. So this Part of the Constitution 
does not apply to them. In the rest of the country Panchayat institutions have been 
duly set up. There are 474 Panchayats at the District level, 5906 at the intermediate 
level and 2,27,698 at the village level. The elected members are about 34 lacs out 
of which about 10 lacs are women. 


73rd Amendment. 


18.6 The Panchayat System envisages representative government at three 

; levels. But in States with a population not exceeding 

Thet Panchayat:System. 20 lacs it is not mandatory to have the’ intermediate 
level. 


(1) At the lowest rung is the Gram Sabha and the Gram Panchayat. 
(2) At the highest rung is the District Panchayat at the District level. 
ai (3) At the intermediate level is the Intermediate Panchayat between the 
District Panchayat and the Village Panchayat in States where the population H 
more than 20 lacs. 
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18.7 Gram Sabha is the name for the body of persons who are registered 
EAT c$ a electoral rolls relating toa village. Gram 
Panchayats. anchayat is the elected executive of the village. 

The Panchayat is elected directly. Thus democracy 
percolates to the lowest level. 

Laws made by the States provide for the representation of— 


(a) Gram Panchayat chairman in the Panchayat at the intermediate level. 
If there is no intermediate level in the State then in the District Panchayat; 

(b) Intermediate level Chairman in the District Panchayat; 

(c) Members of Lok Sabha and Members of legislative Assembly of the 
State in the District and Intermediate Panchayat in their constituencies; 

(d) Members of Rajya Sabha and Legislative Council of the State in the 
District and Intermediate Panchayat in which they are registered as an elector. 


The Chairpersons, Members of Parliament and Members of Legislative 
Assembly have the right to vote in the meetings of the Panchayats. 


18.8 At the village level the Chairperson is elected in such manner as 
may be provided by law. It is generally by direct 
election. But at the two higher levels the Chairperson 
is elected by the elected members from amongst themselves. 


Election of Chairperson. 


18.9 The reservation policy is much wider. In the elections to the State 
legislatures and the Parliament seats are reserved for 
the Scheduled Caste and the Scheduled Tribes. But 
in the Panchayats apart from these two classes, seats may be reserved for women 
and for Backward Classes of citizens. 

Reservation for Scheduled Castes and Scheduled Tribes shall be in 
proportion to their population. If for example the Scheduled Caste (SC) constitutes 
30% of the population then 30% seats must be reserved for them. Similarly for the 
Scheduled Tribes (ST). Reservation for Backward Classes (BC) are not necessarily 
to be linked to their population. 

Among the seats reserved for SC and ST 1/3rd of the seats shall be reserved 
for women belonging to the reserved category of SC or ST, as the case may be. 

Not less than 1/3rd of the total number of seats to be filled by direct 
election in every Panchayat shall be reserved for women. 


Reservation of seats. 


18.10 The reservations are multi-tier. Not only seats (as members) are 
reserved but the State legislature may by law provide 
Reservation of ‘ , n P Derson fOr 
Chairmanship: for reservation of the office of the Chairperso 
SC, ST, BC and women. 


18.11 The reservation shall cease to have 
Duration of reservation. effect after the expiration of the period specified in 
Art. 334. This has been extended up to the year 2026. 


18.12 Every Panchayat shall continue for 5 years from the date of its first 
r meeting. It may be dissolved earlier in accordance 
Duration Oe eg with the law. An amendment of a law shall cause 


dissolution of a Panchayat which is in existence before the amendment. 
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18.13 Election to constitute a Panchayat shall be completed before the 
E expiry of its duration. If a Panchayat is dissolved 
k Aue ii the elections must be completed within 6 months of 


the date of its dissolution. 

A Panchayat elected after dissolution does not enjoy the full period of 
5 years but remains in office for the remaining period. If the remaining period is 
less than 6 months elections are dispensed with. 

The object of this provision regarding remainder of the period is that all 
three tiers of Panchayats are always constituted simultaneously. 


18.14 A person may be chosen as a member if, 


(a) he is qualified to be chosen as member 
of State legislature (except the age qualification of 
25 years) 

(b) he is not disqualified by or under any law made by the State legislature. 
(c) he has attained the age of 21 years. 


Qualification for 
Membership. 


18.15 If a question arises as to whether a member of a Panchayat has 
become subject to any of the disqualifications 
mentioned in para. 18.14; the question shall. be 
referred to the decision of such authority as the State may by law provide. 


Question of disqualification. 


18.16 The State legislature has the power to confer on the Panchayats 
such powers and authority as may be necessary to 
enable them to function as an institution of self- 
government. These powers may be with respect to— 


Powers, functions etc. 


(i) preparations of plans for economic development and social justice 
Gii) implementation of schemes for economic development and social justice 
(iii) matters listed in the Eleventh Schedule. 


18.17 The Eleventh Schedule contains 29 entries. Some of them are 
Agriculture, Land improvement and Soil conservation, 
Minor irrigation, Animal husbandry, Fisheries, Social 
forestry, Village industries, Housing, Drinking water, Roads, Education, Markets 
and fairs, Health and Sanitation ete. 

It may generally be said that the Panchayats maintain cleanliness in the 
villages, look after roads, culverts, wells and tanks, establish drinking water facilities, 
maintain schools and libraries, make arrangements for village fairs and provide 
famine and flood relief. The Panchayat has the responsibility to run Panchayat 
enterprises and to maintain watchmen. It has to register births and deaths and keep 
other statistics. At the intermediate and district level Panchayat is to advise the 
government in developmental issues and supervise the work of development 
officers, Chief Executive officers etc. It looks after hospitals, roads, buildings, 
water supply etc. 


Eleventh Schedule. 


18.18 The finances of Panchayats come in 
the following ways: 


(a) by imposition of tax as may be permitted by the State Act. 


Sources of income. 


(b) assignment of taxes, tolls, fees etc. collected by the State Government. 

(c) grants-in-aid made by the State Government. 

(d) funds allotted to developmental activity by the Central or State 
Government. 


18.19 Every 5 years the State Government 

Panchayat Finance has to constitute a Finance Commission to review the 

Commission. financial position of the Panchayats and to make 
recommendations as to,— 


(a) the distribution of the net proceeds of taxes, duties, tolls etc. levied by 
the State between the State and the Panchayats, and how the funds would be 
allocated to the various levels of Panchayats’ 

(b) which of the taxes, duties, tolls erc. will be assigned to the Panchayats 

(c) the grants-in-aid to the Panchayats 

(d) steps needed to improve the financial position of the Panchayats. 


The report of the Commission and the action taken report are to be tabled 
in the State legislature. 


18.20 In order to ensure free and fair elections Art. 243K states that the 
superintendence, direction and control of the pre- 
parations of electoral rolls and conduct of all elections 
to the Panchayats shall be vested in a State Election Commission. The Election 
Commissioner can be removed from office for proved misbehaviour or incapacity 
in the same way as a High Court judge is removed. His conditions of service may 
not be varied to his disadvantage. 

Elections to Panchayats may be called in question by an election petition 
presented to such authority and in such manner as may be provided by law made - 
by the State legislature. 


Elections. 


B - The Municipalities 


18.21 Just as the 73rd Amendment inserted Part IX which laid down the 
Constitutional framework for local Government in 
rural India the 74th Amendment by inducting Part 
Í IX-A has provided the basic framework for legislation to create local self-government 
institution for the urban India. Municipal Committees and Municipal Corporations 
were in existence even before this amendment. 

This Part IX-A envisages two types of bodies,— 


The 74th Amendment Act. 


(a) institutions to serve the local people 
(b) institutions for planning development. 


18.22 Article 243Q envisages three types of Municipalities. The Panchayats 
hei merge into each other so they constitute 3 tiers of 
patisieat ey one system in each district. Municipalities are separate 
: units. They do not share functions with others, The 
Municipalities are of 3 types. 
1. Nagar Panchayat for an area in transition from a rural area to an urban 
area—generally with population between 10,000 to 20,000. 


ee 
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2. Municipal Council for a smaller urban area—generally with population 
between 20,000 and 3 lacs. 

3. Municipal Corporation for a larger urban area—generally with a 
population exceeding 3 lacs. 


18.23 If there is an industrial township and municipal services are being 

provided by an industrial establishment in that area, 

Exonption. a Municipality may not be constituted in such urban 
area e.g. Jamshedpur in Bihar or Bhilai in M.P. 


18.24 Each Municipality is divided into territorial constituencies known 
as wards. Members of the Municipality are chosen 
bit om by direct election from such constituencies. The 
Legislature of a State may by law provide for respre- 
sentation in a Municipality of the following classes of person viz. 


(i) Persons having special knowledge or experience in Municipal adminis- 
tration. 
(ii) Members of Lok Sabha and Members of Legislative Assembly of the 
State in whose constituency the Municipality falls. 
(iii) Members of Rajya Sabha or State Legislative Councils who are 
registered as voters within the Municipal area. 
(iv) Chairpersons of committees constituted under clause (5) of Art. 243-S. 


But persons referred to in para. (i) above shall not have the right to vote 
in the meetings of the Municipality. 


18.25 If a municipality has a population of 3 lacs or more then wards 

committees may be constituted for one or more wards. 

Wards Committees. The State legislature may by law make provision 
with respect to: 


(a) the composition and territorial area of a wards committee and 
(b) the manner in which the seats in a ward committee would be filled. 


18.26 The State legislature is empowered to constitute committees in 

addition to the wards committee. Chairpersons of 

Other Committees. such committees may be made members of the 
Municipality. 


18.27 Article 243T lays down that seats shall be reserved in every 
Municipality for Scheduled Castes and Scheduled 
Tribes. The number of seats so reserved shall bear the 
same proportion with the total seats as the population of Scheduled Castes Or 
Scheduled Tribes in the Municipal area. This proportion is only for seats to be 
filled by direct election. Reserved seats shall be rotated to different constituencies. 

One-third of the total number of seats reserved for Scheduled Castes and 
Scheduled Tribes shall be reserved for women belonging to these communities. 

Of the total number of seats to be filled by direct election not less than onè- 
third shall be reserved for women. This would include the seats reserved for women 


Reservation of seats. 
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belonging to Scheduled Castes and Scheduled Tribes. The seats reserved for 
women shall be rotated to different constituencies. 

Apart from reservation favouring the Scheduled Castes and Scheduled 
Tribes and women a State legislature may provide for reservations in favour of 
Backward Classes of citizens. 


18.28 Reservations are not confined to membership. The offices of the 
ETES S chairpersons in the Municipalities shall be reserved 
Chairmanship. for the Scheduled Castes, the Scheduled Tribes and 

women. The manner of reservation is left to the State 
to be indicated by law. 


18.29 The reservation shall cease to have effect on the expiration of 


io o e vel beige a in Art. 334 (at present up to the 


18.30 Every Municipality shall continue for 5 years from the date of its 
first meeting. But it may be dissolved earlier according 
to law. A Municipality must be given a reasonable 
opportunity of being heard before it is dissolved. 


Duration of Municipalities. 


18.31 Elections to constitute a Municipality shall be completed before 
the expiry of its duration. If it is dissolved the elections 
Timing of election, must be completed within 6 months from the date of 
its dissolution. 
A municipality constituted after its dissolution shall continue only for the 
remaining period for which it would have originally continued. If the remainder 
period is less than 6 months it shall not be necessary to hold elections. 


18.32 A person shall be qualified to be chosen as a member if he fulfills 
the qualifications for election to the State legislature 
except the age requirement. The minimum age 
required for membership of a municipality is 21 years. He must not be disqualified 
by or under any law made by the State legislature. 


Qualifications. 


18.33 If a question arises whether a member has become subject to a 
Rr disqualification the question shall be referred for 
uestions regarding sai t i 
disqualifications. decision to an authority as may be provided by the 
State legislature. 


18.34 The State legislature shall make a law to endow the Municipalities 
with such powers and authority as may be necessary 
to enable them to function as institutions of self- 
government. They may also be invested with powers to prepare plans for economic 
development and social justice and in regard to schemes that may be entrusted to 
them, Such scheme would include matters listed in the 12th Schedule. 

The legislature may likewise endow the Committees with such powers and 
authorities as may be necessary to enable them to carry out the responsibilities 
conferred upon them, 


Powers and functions etc. 
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18.35 In Schedule 11 are listed the matters in regard to which powers may 
be conferred on the Panchayats because they are core 
areas of its function. Likewise Schedule 12 enumerates 
the core functions of the Municipalities. They include Urban Planning, Land use, 
Construction of buildings, Roads and bridges, Water supply. Public health, Fire 
services, Slums, Parks, Gardens, Playgrounds, Street lighting, Parking etc. 


The 12th Schedule. 


18.36 The Municipalities have the following 


Soureesiiob income: sources of revenue: 


(a) taxes, duties, tolls and fees etc. which the Municipality may be authorised 
by the State legislature by law to levy and collect. 

(b) taxes, duties etc. that are levied and collected by the State but are 
assigned to the Municipality. 

(c) grants-in-aid to the Municipality from the Consolidated Fund of the 
State. 


18.37 The Finance Commission to be appointed under Art. 243-1 in 

relation to Panchayats shall also make recommen- 

Finance Commission. dation to the Governor as to the principles which 
should govern,— 


(i) the distribution of net proceeds of taxes, duties efc. between the State 
and the Municipalities and allocation of shares to different Municipalities. 
(ii) the determination of taxes, duties etc. which may be assigned to the 
Municipalities. 
Gii) the grants-in-aid to the Municipalities. 
It will also recommend measures to improve the financial position of the 
Municipalities. 
The recommendations of the Commission together with action taken report 
are to be laid on the table of the State legislature. 


18.38 The preparation of electoral rolls and conduct of elections to the 
Municipalities shall be vested in an Election Com- 
mission. The State shall by law provide for resolution 
of disputes connected with elections to the Municipalities. 


Elections. 


18.39 The provisions of this Part IX-A shall apply to Union Territories 
but the President may direct that they would apply 
subject to such exceptions and modifications as may 
be specified. These provisions do not apply to the Scheduled areas to which the 
5th Schedule to the Constitution applies and to the tribal areas of Assam, Meghalaya, 
Tripura and Mizoram to which the provisions of the 6th Schedule are applicable. 
But Parliament has the power to extend these provisions to such areas. 


Application. 


18.40 Article 243-ZD contains provisions for constituting committees 
for (a) District Planning and for (b) Metropolitan 
: fi Planning. The law made by the State legislature would 
contain provisions in respect to the composition of the District Planning Committee 


Planning Committees. 
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and the manner in which the seats will be filled. But 4/Sth of the total number of 
members shall be elected from amongst the members 
of the Panchayat at the district level and the Munici- 
palities in the district. The seats would be allocated in the ratio of urban and rural 
population in the district. The State law is to mark the functions of the Committees 
and the manner in which the Chairpersons would be elected. 


(a) District. 


18.41 For each Metropolitan area a Metropolitan Planning Committee 
shall be constituted. The State law would make 


b) Metropolitan. Eas 
(0) E provisions for the, — 


(a) composition of the Committees 

(b) the manner of filling seats 

(c) the representation in such committees of the Central and State Govern- 
ments and of such organisations as may be deemed necessary 

(d) the functions assigned to such committees 

(e) the election of the Chairperson: 


It is also provided that 2/3rd of the members shall be elected from amongst 
the members of the Municipalities and Chairpersons of the Panchayats. The seats 
would be allocated in proportion to the ratio of the population of the Municipalities 
and of the Panchayats in that area. 


C — The Scheduled and Tribal Areas 


Our Constitution contains special provisions for administration and control 
of certain areas which have been named as Scheduled Areas and also for Scheduled 
Tribes even though such areas form part of a State or Union Territory. The reason 
was that these areas were comparatively backward and inhabited by a tribe. Tt was 
also a step towards preserving their culture and protecting them from exploitation. 
At the same time the Government allowed a free hand to foreign missionaries to 
convert these tribes to christianity by exploiting their poyerty, ignorance and 
inaccessibility to other Indians. As a result of this policy these tribes are even 55 
years after the commencement of the Constitution far away from the mainstream 
and have developed a vested interest in separatism. Some of them are supplied 
arms by foreign powers which they use in killing fellow citizens. Nagaland and 
Tripura are paradigm examples of the results of this policy. 


18.42 The Fifth Schedule is applicable to Scheduled areas and Scheduled 
Tribes in all States excepting Assam, Meghalaya, 
Tripura and Mizoram. The executive power of the 
State is subject to the 5th Schedule. The President has the power to declare any 
area to be Scheduled Area. Fresh orders may be issued from time to time redefining 
the Scheduled Areas. Scheduled Areas are comprised in Andhra Pradesh, Bihar, 
Gujarat, Himachal Pradesh, Madhya Pradesh, Maharashtra, Orissa and Rajasthan. 
The Governor has special responsibility in regard to such areas. He is required to 
report to the President annually or whenever so required by the President regarding 
the administration of the Scheduled Areas. The Union may give direction to the 
States in regard to the administration of such areas. 


5th Schedule. 
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Each State has a Tribes Advisory Council consisting of not more than 
20 members of whom 3/4 shall be the representatives of Scheduled Tribes in the 
Legislative Assembly of the State. It is the duty of the Tribes Advisory Council 
to advise on matters pertaining to the welfare and advancement of the Scheduled 
Tribes referred by the Governor. 

The Governor is authorised to direct that any particular Act of Parliament 
or of the Legislature of the State shall not apply to a Scheduled Area or shall apply 
with such modifications as may be specified. The Governor may also make 
regulations to prohibit or restrict the transfer of land by or among the members of 
Scheduled Tribes. 

Scheduled 5 may be amended by Parliament by an ordinary legislation. 
Such amendment is not treated as amendment of the Constitution requiring special 
procedure. 


18.43 The Sixth Schedule applies to the administration of tribal areas in 
the States of Assam, Meghalaya, Tripura and Mizoram. 
This Schedule has undergone many changes. The last 
one was in 1995. Tribal areas are areas mentioned in para. 20. This para. has four 
Parts which specify the Tribal areas of the four States, Assam, Meghalaya, Tripura 
and Mizoram. 

Each Tribal Area is administered as an autonomous district. These districts 
remain under the executive authority of the State in which it is situated but District 
Councils and Regional Councils are created which exercise certain legislative and 
judicial functions. These councils are representative institutions and have power 
to make law in respect of certain specified subjects, e.g. land use, land occupation, 
management of forest, use of water course, regulation of jhum and other forms of 
cultivation, succession to property, marriage and divorce, social customs efc. 

The Regional Council may constitute village councils or courts for the trial 
of suits and cases between parties all of whom belong to Scheduled Tribes within 
such areas. These Councils have the power to assess and collect land revenue and 
to impose certain specified taxes e.g. taxes on profession, on animals and vehicles, 
on entry of goods etc. 

Laws made by the State legislature with respect to a subject which a 
council is empowered do not extend to the areas falling within the jurisdiction of 
a council unless the Council so directs by public notification. The President in 
regard to a Central Act and the Governor in regard to a State Act may direct that 
the Central Act or State Act shall not apply to an autonomous district or shall 
apply with such modifications as may be specified. The Councils may be endowed 
with wide civil and criminal judicial powers (para. 5). The Councils will be subject 
to the jurisdiction of the High Court. 


6th Schedule. 


Chapter 19 


RELATIONS BETWEEN THE 
UNION AND THE STATES 


I - Legislative Relations 


19.1. Earlier we have observed that India is a federation having a federal 
ATs Constitution. In a federation there are two sets of 
eid a ese Governments. All powers are divided among them. 
The Union, 28 States and 7 Union Territories derive 
their powers from the Constitution. It is the Constitution that confers powers on 
these units. The States do not owe their powers to the Union. Rather both of them 
derive the powers from the same source—the Constitution. The Constitution 
divides all powers between the two—the Union and the States. It is the mark and 
essential feature of a federal polity that powers are divided and distributed between 
the National Government and the States. The powers which are so shared are 
generally of four types (a) Legislative (b) Executive (c) Financial (d) Judicial. 
When the country faces some danger owing to war or external aggression or where 
the internal situation in the country demands an action to protect the Constitution 
the distribution of powers suffers modification during the period such unusual 
situations exist. Even in normal times certain services must not be dependant on 
the whims of the States, e.g. Railways, Communications etc. Hence the division 
of powers must have an amount of inbuilt flexibility. It also follows that neither 
the Union nor the States are sovereign. Both are subject to and controlled by the 
Constitution. Each must perform its functions and exercise its powers within the 
limits set by the Constitution. 


19.2 In India we have a unified judiciary. In other words the judicial 
<i.) jal Be power has not been divided between the Union and 
No division. of judicial the States. We have a common set of courts for the 


power. : 
States as well as the Union, 
19.3 The division of legislative powers between the Union and the States 
is a characteristic of all federal Constitutions though 
Basic postulates of the actual distribution varies from country to country 
tise ppe ii and depends on the historical and political forces 


operating in the country. But the common factor 
visible in all Constitutions is that the division is with reference to, — 
(a) the territory over which the Union and the States will exercise authority 
and 
(b) the subjects over which. their authority will extend 
259 
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19.4 Article 245 defines the territorial limits of the legislative powers 
vested in the Union and the States. In other words, it 
marks the territory within which the laws made by 
each of the States and the Union may validly operate. Article 246 defines the 
powers of the Parliament and the legislatures of States with regard to the subject- 
matter or topics of legislation. 

Parliament may make laws for the whole or any part of the territory of India. 
The Legislature of a State may enact laws for the whole or any part of the State. 
But this law-making power is subject to the other provisions of the Constitution. 
For example, no legislature is permitted to take away or abridge a fundamental 
right. A legislature cannot legislate on a topic which is not within its ambit 
(Art. 246). 

Article 245(2) expressly states that a law made by the Union shall not 
become invalid merely because it has extra-territorial operation, that is to say, 
operates beyond India. This gives extra-territorial jurisdiction to the Union. This 
is regarded as an attribute of every sovereign legislature. 

But the State legislature has no authority to legislate beyond the State. Its 
laws must be confined to its territory. They cannot operate outside the State. 


Territorial limits. 


19.5 As stated above State legislation must be confined to persons and 
objects within the territorial limits of the State. But 
it does not mean that a State legislation would be 
struck down if the legislation has any connection with any person, object or 
activity outside the State. The courts would require the State to establish a 
relationship between the purpose of legislation and the territorial connection. This 
is called the doctrine of territorial nexus. A State law is not invalid so long as 
there is a sufficient nexus between the State making the law and the subject-matter 
of legislation. To invoke the protection of the doctrine the connection between 
the State and the subject-matter of the law must be real and not illusory. 

A State legislature passed an Act to govern religious trusts. It was challenged 
on the ground that part of the property of the trust was situated outside the State. 
The Supreme Court rejecting the argument held! that the religious endowment is 
situated in the State. The trustees function in the State. The connection between 
the trust and its property is real and not illusory. But a State has no authority to 
legislate for a trust which is not situated within the State? 

A Gujarat Act containing a provision to take into account land held in any 
other part of India for computation of permissible ceiling area of land in Gujarat 
was held? to be valid on the ground that there was sufficient territorial nexus. 

In R.M.D.C.4 a law made by the former Bombay State was challenged as 
having extra territorial operation. A company incorporated outside Bombay ran 
crosswords prize competition through agents and depots in Bombay and circulated 
a newspaper in Bombay. The paper was printed and published outside the State 
of Bombay. The Supreme Court upheld the Bombay Act as valid because the 
standing invitation, the filling of forms, the payment of money took place within 


Territorial nexus. 


. State of Bihar v. Charusiladasi, A.I.R. 1959 S.C. 1002. 

. Anant Prasad v. State of Andhra Pradesh, A.1.R. 1963 S.C. 853. 
Shrikant v. State of Gujarat (1994) 5 S.C.C. 459. 

. State of Bombay v. R.M.D.C., AIR. 1957 S.C. 699. 
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the State and the State was seeking to tax the amount collected by the Company 
in Bombay. The territorial nexus was relevant and real. 


19.6 Clause (2) of Art. 245 confers unlimited extra-territorial jurisdiction 
upon the Union Parliament. As a rule of interpretation 
it is recognised that all legislation is prima facie 
territorial. At the same time in the case of a sovereign 
legislature the question of extra-territoriality of an Act cannot be allowed to be 
raised in the municipal (national) courts as a ground of its invalidity. The Indian 
courts are bound to obey such laws. The courts are not concerned with the question 
whether the extra-territorial law is capable of execution. 

The Indian Penal Code extends to the whole of India and enacts that the 
provisions of the Code apply to any offence committed by any citizen of India 
in any place within and beyond India. This is clearly extra-territorial operation. 

Entry 57 of Union list reads Fishing and fisheries beyond territorial waters. 
Parliament is competent to legislate for waters outside the territories of India. 


Extra-territorial operation 
of Central Laws. 


19.7 The Constitution while conferring unlimited extra-territorial legis- 
lative power upon the Parliament enumerates certain 
areas which shall not be within the jurisdiction 
assigned to it. 


G) In regard to the Union territories listed in Art. 240 (e.g. Andaman and 
Nicobar islands, Lakshadweep etc.) President has the power to make Regulations. 
Such Regulations have the same force as an Act of Parliament. They may even 
repeal or amend any law made by Parliament in relation to the Union Territory. 

(ii) The Governor may direct that an Act of Parliament shall not apply to 
a Scheduled Area or shall apply with exceptions and modifications as may be 
notified (Sth Schedule para. 5). 

(iii) The Governor of Assam may likewise direct that any Act of Parliament 
shall not apply to any autonomous district or shall apply with exceptions and 
modifications as may be notified (6th Schedule para. 12). 

Gv) The same type of power has been vested in the President in regard to 


autonomous districts in Meghalaya, Tripura and Mizoram. 


Limitations in regard to 
territory. 


19.8 Article 245 distributes the legislative power between the Union and 

fae the States with reference to the territory. Article 246 
Pistgbution; ofasublefigs divides the subject matter of legislation. In the WSA 
and in Australia the Constitution contains only the powers of the Federal 
Legislature. The remaining powers vest in the States. In Canada there are two lists, 
the Union list and the State list. The Government of India Act, 1935 made a novel 
approach. It classified all possible topics of legislation in three lists. The Federal 
list, the Provincial list and the Concurrent list. We have in this regard also, as in 
many others, adopted the 3-fold list system of the Government of India Act, 1935. 
List I of Schedule 7 called the Union List contains 100 entries.” These 
entries include matters of national importance e.g. Defence of India, Armed Forces 


5. The last entry is numbered as 97 but a close reading would reveal that en 
numbered as 2A, 92A, 92B, and 92C have been added and entry 33 has been omitted. Thus 
the total number of entries is 100. 
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of the Union, Foreign Affairs, War and Peace, Railways, Airways, Posts and 
Telegraphs, Telephones, Currency and coinage, Reserve Bank of India, etc. 

List Il of Schedule 7 called the State List contains 61 Entries.° The list 
comprises of topics over which the State has exclusive power to legislate. These 
include Public Order, Police, Local Government, Agriculture, Prisons, Betting and 
Gambling, Theatres, Estate Duty, Duties of excise on alcoholic liquors. 

List HI of Schedule 7 is the Concurrent List. It comprises of 52 Entries.’ 
By amending the Constitution 5 Entries which include Administration of Justice, 
Population control, Weights and measures, Forests and Education have been made 
concurrent. Both Union and the States are competent to make laws in relation to 
these Entries. But the Union has the power to repeal or substitute State laws. 


19.9 The Parliament and the State legislatures derive their power to 
y legislate from Art. 246(1) and (3) respectively. In 
ae a gowes. of case of Concurrent List the source of power is 
Art. 246(2). There are other provisions in the 
Constitution which confer power upon the Parliament to legislate e.g. Arts. 2 and 
3 (Formation of new States etc.), Art. 11 (Citizenship), Art. 247 (establishment of 
additional courts), Art. 262 (River water disputes), Art. 343 (Official Language), 
Art. 348 (Language of Supreme Court and High Courts). Similarly Art. 194 empowers 
the State Legislature to define privileges and immunities of the Houses of State 
Legislatures. The entries only demarcate the legislative fields of the respective 
legislature. The entries are not the source of power to make a law. 


19.10 Where there is overlapping between the Union List and the 
Gveiraneag ani State List the Union List will have predominance. 
predominance. Article 246(1) and (3) leave no manner of doubt on 

this account. Thus between the Union List and the 
` State List the former shall prevail. 

In case of overlapping between the Union List and the Concurrent List 
again the Union List must be preferred. . 

Where there is conflict between the Concurrent List and the State List the 
Concurrent List shall prevail.’ 


19.11 In short if any matter falls under an Entry in List I and also in í 
List I the Entry in List I shall prevail. This is called 
the principle of Federal Supremacy. The Federation 
has predominant legislative power. The State and 
Concurrent List are subordinate to it. 

The Chhattisgarh State passed an Act which enabled a sponsoring body to 


Principle of Federal 
Supremacy. 


6. The last entry is numbered 66. It should be noted that by the Seventh Amendment 
entry 36 was omitted. After that by the 42nd Amendment entries 11, 19, 20 and 29 were 
omitted. Thus the number of entries is 61. 

7. Originally the list had 47 entries. By subsequent amendments 5 entries were added. 
They are 11A, 17A, 17B, 20A, and 33A. The total now is 52. 

8. Vijay v. State of Karnataka (1990) 2 S.C.C. 562; Indian Aluminium V. Karnataka 
Electricity Board (1992) 3 S.C.C. 580. 

9. Profulla Kumar v. Bank of Commerce, ALR. ; Uni India v. HS. 
Dhillon, A.LR. 1972 S.C. 1061. | lop enaundaneatie tt 
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be notified as University. This Act was relatable to Entry 32 of List Il. This Act 
seriously undermined the University Grants Commission Act, 1956 a Central Act, 
relatable to entry 66 of List 1. The Supreme Court declared some provisions of the 
State Act ultra vires and quashed notifications creating 92 universities. ° 


19.12 The Rule of Federal Supremacy is applied as a last resort. It is the 
duty of the court to read the Entries of the two lists 
together, to arrive at a reasonable and practical 
construction of the language, to reconcile Entries and bring harmony. It is only 
when such reconciliation proves impossible then the overriding power of the 
Parliament should prevail.!! This is called the Rule of Harmonious Construction. 


Harmonious construction. 


19.13 Human expression is imperfect and all legislative draftsmen are 
fallible. Even after making all-out attempts to make 
the lists exhaustible some topics may escape attention 
or some new matters may arise in future which could not be foreseen. To cope with 
such situations the residuary power of legislation, that is to say, all those topics 
which do not fall in any list are vested either in the Union or the States. In the 
U.S.A. and Australia the residuary powers are given to the States. In Canada they 
vest in the Union. In the Government of India Act, 1935 the residuary powers were 
given neither to the Federation nor to the States but were vested in the Governor- 
General. Our Constitution confers upon the Union the exclusive power to legislate 
on all matters not enumerated in any list (Art. 248). In exercise of this residuary 
power the Parliament enacted The Gift-tax Act, The Wealth-tax Act and some other 
Acts. Entry 97 of List-I gives effect to Art. 248. 


Residuary powers. 


19.14 In trying to find out the meaning of 
an Entry and its scope the courts have evolved certain 
principles. They are described below. 


Principles of interpretation 
of the Lists. 


1. The Union List has the predominant place. 

This has been discussed above in paras. 19.10 and 19.11. 

2. Each Entry to be given the widest meaning. À 

Each Entry must be interpreted liberally and given the widest import that 
its words are capable of without rendering any other Entry nugatory. 

3. An Entry covers ancillary and subsidiary matters. ots 

A general word used in an Entry must be construed to include in it all 
ancillary and subsidiary matters. 

4. Harmonious construction. 

The courts should reconcile the Entries, try to bring harmony between them 
and avoid conflict. This has been discussed above in para. 19.12. 


5. Pith and Substance. 


Doctrine of Pith and ~ 49.15 When the question before a court is 
Substance. the competence of a legislature to enact a law it must 


10. Dr. Yashpal v. State of Chhattisgarh (2005) 5 S.C.C. 420. ; 
11. Calcutta Gas Co. v. State of W.B., ALR. 1962 S.C. 1044; Special Reference 


No. 1 of 2001, (2004) 4 S.C.C. 489. 
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first find out to which list it relates. It may not be an easy task in many cases 
because every problem has many dimensions and Entries may touch each other, 
The Bengal Money Lenders Act sought to give protection to debtors. To attain 
that objective it limited the amount recoverable by a money lender both by way 
of principal and interest. The Act effected Promissory notes which falls in the 
Union list. The Privy Council upheld the validity of the Act on the ground that 
in pith and substance the Act pertains to money lending.'? The Bombay Prohibition 
‘Act was impugned on the ground that it impliedly prohibited import of liquor. 
Import is a subject assigned to thé Union. Hence the State was incompetent to 
enact the law. The argument was rejected by the Supreme Court holding that the 
Act was really and substantially an Act the object of which was prohibition. The 
Court looks at the true character and nature of the Act having regard to the purpose 
of the Act, its object and scope and the effect of its provisions. The Doctrine of 
Pith and Substance identifies the List to which an impugned law may be ascribed. 

The name given by the legislature to the Act is immaterial. Incidental and 
superficial encroachments are to be disregarded. In case of tax laws the Court 
should search where the impact of the levy falls. 


6. Ancillary Powers. 


19.16 Finding the true character and nature may not be adequate if some 
f of the provisions contained in the impugned Act are 
Doe ore arrclleyy beyond the scope and meaning of the Entry. The 
court examines whether the provision is necessary for 
the object of the Act. It is now well settled by a long line of cases that the power 
to legislate on a topic carries with it the power to legislate on an ancillary matter 
which can be said to be reasonably included in the power.!> A general word used 
in an Entry must be construed to extend to all ancillary and subsidiary matters 
which can fairly and reasonably be held to be included in it. Power of a State to 
legislate in respect of land would include power to legislate regarding mortgage 
of land, agrarian reform and town planning. Power to tax whether belonging to the 
Union or a State would include the power to prevent evasion of tax by conducting 
search, seizure or by confiscation. But the power relating to banking cannot be 
extended to non-banking or trading activities.'© Power to tax is included in 
specific Entries in the Lists. Hence power to tax cannot be claimed as ancillary 
to the general power to legislate with respect to any other entry. 


7. Colourable Legislation 


19.17 A thing is colourable which it is in appearance only, and not in 
Doctrine of Colourable reality, what it purports to be. This doctrine is founded 
Legislation. on the wider doctrine of fraud on the Constitution. 

3 It is expressed in the maxim what cannot be done 
directly cannot be done indirectly. When a legislature directly legislates on à topic 
reserved for another legislature the law so made is ultra vires and consequently 


12. Tbid., f.n. 9. 

13. State of Bombay v. F.N. Balsara, A.LR. 1951 S.C. 318. 

14. State of W.B. v. Kesoram Industries Ltd. (2004) 10 S.C.C. 201. 
15. State of Rajasthan v. G. Chawla, A.LR. 1959 S.C. 544. 

16. Cooper v. Union of India, A.L.R. 1970 S.C. 564. 
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void. Sometimes the legislature does it in a covert, indirect or disguised manner. 
It pretends to be within its area but in reality it trespasses into anothers field. Such 
disguised legislation are called colourable legislation. It is also termed legislative 


fraud. What is conveyed is that apparently a legislature is passing an Act in a field 


within its powers yet in substance and in reality it is going beyond its powers. 
The Supreme Court has laid down certain tests for discovering whether any 
particular Act constitutes a colourable legislation.'7 


(a) The court must look to the substance of the law and not to its form or 
the label which the legislature has given it. 

(b) The Court must look at the object as well as the effect of the law. 

(c) If the legislature proceeds under a legislative plan the court must read 
all the statutes constituting that plan and determine the combined effect. 

The Bihar Land Reforms Act, 1950 was held void as colourable legislation 
on the ground that it purported to lay down principles for payment of compensation 
yet in reality it did not lay down any such principle.!” 

The doctrine of colourable legislation does not involve any question of 
bonafides or malafides on the part of the legislature. It is only a question of 
competency of a particular legislature. '® 


8. Reading Down 


19.18 Where a Legislature has used wide or vague words which may 
extend the operation of an Act to a subject outside 
the relevant Entry the Court interprets the wide terms 
giving them restricted meaning. This is called reading down. The Act with the 
meaning assigned remains intra vires. The courts avoid striking down an Act. 


Doctrine of Reading Down. 


19.19 The Union and the States are both competent to legislate with 
respect to the subjects enumerated in the Concurrent 
List (List II). Naturally the question arises that in 
case both have enacted laws in respect of the same entry and the two laws cannot 
stand together then which of the two laws shall prevail. The answer is contained 
in Art. 254. It says that the law made by the Parliament (whether made before or 
after the State law) shall prevail and the law of the State legislature shall be void 
to the extent of repugnancy. 

But there is an exception. If the State law is reserved for the consideration 
of the President and receives his assent the State law shall prevail in the State. The 
Criminal Procedure Code contains a provision for anticipatory bail. The State of 
U.P. has repealed the relevant section and the Act has received the assent of the 
President. Hence there is no anticipatory bail in U.P. , 

The onus to prove repugnancy lies on the party attacking the validity of 
the Act. 


Repugnancy. 


19.20. Ultra vires is the lack of power. It refers to incompetency. If a State 
legislates on a subject in the Union list the resultant 

Ohne tere Act would be ultra vires and consequently void. 
ian Repugnancy refers to inconsistency. If the law made 


17. State of Bihar v. Kameshwar Singh, AIR. 1952 S.C. 252. 
18. Dharam Dutt v. Union of India (2004) 1 S-C.C. 712. 
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by a State on a subject belonging to the Concurrent List is inconsistent with a 
Union law then the question of repugnancy comes. The whole of the law is not 
void. It is void only to the extent of repugnancy. In the following cases a State 
law shall be deemed to be repugnant: 

1, When it is not possible to obey the State law without disobeying the 
Union law. When one says do and other says don’t. 

2. When both operate in the same field and the two cannot stand together, 
e.g. where both make an offence punishable, but the maximum punishment 
prescribed is different (in Union law 3 years, in the State law 1 year). 

3. Where the Parliament legislates to cover a whole field and enacts a 
complete and exhaustive code. 

4, The repugnancy must exist in fact. Mere possibility of repugnancy is 
not adequate to avoid a law. 


19.21 Even where there is no repugnancy between a Union law and a 
í State law the Union law will not allow a State law to 

AA ai tia co-exist if the Parliament intended to occupy the 
whole field relating to that subject e.g. An Assam Act provided that a person may 
be appointed as a member of an Industrial Tribunal only in consultation with the 
High Court. Later Parliament made a law which stated only the qualifications 
and did not mention consultation with High Court. It was held that the Central 
legislation was intended to be an exhaustive code and no consultation was 
required.'? In Deepchand™” the Supreme Court held that the intention of Parliament 
while enacting the Motor Vehicles Amending Act, 1956 was to occupy the whole 
field of nationalisation of motor transport. Hence that the U.P. Act providing for 
nationalisation of transport services could not co-exist. 

The intention to occupy the whole field should be clearly established. 
Where this intention can be inferred the Union law shall prevail. 

The doctrine of occupied field is applied only to entries in List I 
(Concurrent List).?! 


19.22 Often a law is subjected to judicial scrutiny. If on judicial review 
an Act is declared unconstitutional it becomes void, 
If it is beyond the powers of the legislature it is ultra 
vires and consequently void. If it is inconsistent with any fundamental right or any 
other provision of the Constitution it is again void. The declaration operates 
retrospectively making the Act void ab initio. But the courts attempt to avoid only 
those parts of the Act which are ultra vires or offend against the Constitution. 
The rest which is intra vires (within the powers) remains valid and operative. The 
Principles which are applied to separate the bad parts from the good parts 
are called the doctrine of severability. The doctrine has been thus summarised by 
the Supreme Court:22 


Doctrine of Severability. 


1. If the valid and invalid provisions are so inextricably mixed up that 
they cannot be separated from one another then the entire Act becomes invalid, 


19. State of Assam v. Horizon Union, AJR. 1967 S.C. 442, 

20. Deepchand v. State of U.P., ALR. 1959 S.C. 650. 

21. Hindustan Lever y. State of Maharashtra (2004) 9 S.C.C. 438. 
22. R.M.D.C. v. Union of India, ALR. 1957 S.C. 628. 
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2. If the valid and invalid portions form a single scheme which is intended 
to be operative as a whole then invalidity of a part results in invalidity of the 
whole. 

3. Where the valid and invalid parts are independent and do not form a 
scheme but after omitting the invalid part what is left would be entirely different 
from what emerged from the legislature then it is invalid in its entirety. 

4. If after expunging the invalid portion what remains cannot be enforced 
then the whole Act becomes invalid. 

5. If the invalid part is separate in its operation from the other parts then 
only the invalid part is so declared. The rest is severed and remains operative. 

The effect of the application of the doctrine is that the Act is void in parts. 


That portion which is not void survives. 
{See also paras. 7.26 and 7.27] 


Enlargement of the Legislative Powers of the Union 


19.23 What has been considered above is an account of the distribution 
of Legislative powers in normal times. The Consti- 
tution envisages circumstances which may not be 
normal, In order to meet these extraordinary situations 
the scheme of distribution of powers automatically becomes modified. The powers 
of the Union get enlarged, The enlargement may also be (a) based on consent of 
the States or (b) founded on a resolution of the Rajya Sabha or (c) for implementing 
a treaty. 


Enlargement of legislative 
powers. 


19.24 Under Art. 252 two or more States may pass resolutions requesting 

Parliament to make laws on a subject which is not 

of ee included in the Union list. The Parliament may then 

enact a law for regulating the matter, The Act so passed shall apply to the States 

which passed the resolution, It will also apply to those States which adopt it by 
resolution. Examples of Acts passed under Art. 252 are; i 

The Wild Life (Protection) Act, 1972; The Urban Land (Ceiling and 
Regulation) Act, 1976, The Transplantation of Human Organs Act, 1994. 


19.25 Article 249 empowers the Parliament to undertake legislation in 
respect of any matter enumerated in the State List. 
By resolution of Rajya This power may be used for a temporary period. The 
ine: Parliament assumes the power when the Rajya Sabha 
resolves by a 2/3rd majority that such legislation is necessary or expedient in the 
national interest. The resolution remains in force for such period not exceeding 
one year as may be specified. Resolutions may be passed again to extend the 
period, Such extension may be for not more than I year at a time. The Act ree 
to be in force on the expiration of 6 months after the resolution has ceased to 
in force. 


19.26 Once an institution is declared by Parliament by law to be on 
A of national importance (Sch. VII, List-I, entry 62 an 
e Neen 63) Parliament becomes competent to make law in 
a regard to all matters of such an institution. 


23. Dharam Dutt v. Union of India (2004) 1 S.C.C. 712. 


268 Introduction to the Constitution of India [19.31 


19.27 Under Art. 253 Parliament has the power to make law for 

j J implementing any treaty, agreement or convention 
TOWN HEM aos ese, with any other country or any decision made at any 
international conference or body. This Article overrides other provisions of the 
Constitution. In order to implement a treaty, Parliament may legislate on a subject 
enumerated in the State List. But it cannot violate fundamental rights or cede 


Indian territory.” 


19.28 Article 352 contemplates Proclamation of Emergency at a time 
. when the security of India is threatened by war or 
Proclamation of Emer- external aggression or armed rebellion. A Procla- 
gency under Art. 352. : a aA 
mation of Emergency disturbs the normal division of 
powers. Parliament acquires the power to legislate with respect to matters in the 
State List. A law made by Parliament which it would not have been competent to 
make but for the Proclamation shall cease to have effect on the expiration of 
6 months after the Proclamation has ceased to operate. 


19.29 Under Art. 356 a proclamation is issued when a situation has arisen 

i in which the Government of a State cannot be carried 

Pepela malap andor on in accordance With the provisions of the Consti- 

tution, commonly called Constitutional breakdown. 

When such a proclamation is issued the powers of the particular legislature become 
exercisable by or under the authority of Parliament. 


Il — Administrative Relations 


19.30 Administrative relations between the Union and the States is a 
: Lal delicate balancing act. The national interest is to 
enge met heh irpan be balanced with the autonomy of the States. Our 
Constitution contains detailed provisions tò avoid 
conflict and promote harmony. Articles 256 to 263 provide for Union control over 
the States even in:normal conditions. 
The Union may give directions to a State, — 


(a) to ensure compliance with laws made by the Parliament (Art. 256). 
] (b) to ensure that the exercise of the executive power of the State does not 
interfere with the exercise of the executive power of the Union (Art. 257). 

© to ensure construction and maintenance of means of communications 
of national importance including national highways and waterways. 

(d) to ensure protection of Railways. 

(e) for providing facilities for instructions in mother tongue at primary 
stage (Art. 350A). 

(f) to ensure that every State is run in accordance with the provisions of 
the Constitution (Art. 355). 

(g) to draw and execute schemes relating to welfare of Scheduled Tribes 
(Art. 339). 


Additional factors 19.31 In addition to this there are two more 
factors in Administrative relations. 


24. In te Berubari Union, AJ.R. 1960 S.C. 845 
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(a) Payment by the Union of grants-in-aid of revenues of the States 
(Art. 275). 

(b) The officers of the All India Services are allotted to a State cadre but 
are controlled by the Union. 


19.32 During a Proclamation of Emergency under Art. 352 the power of 
Union extends to giving directions to the State as to 


During Emergencies. 3 : 
the manner in which the executive power is to be 


exercised (Art. 353). 
Where a proclamation is issued under Art. 356 the President has the power 
to assume to himself all or any of the executive powers of the State (Art. 356). 
During the continuance of a financial emergency under Art. 360 the Union 
may give directions to States to,— 


(a) observe canons of financial propriety, 

(b) to reduce salaries and allowances of all or any class of persons employed 
by the State, 

(c) to require all Money, Bills and Financial Bills to be reserved for the 
consideration of the President after they are passed. 


19.33 The division of legislative powers is more rigid. The Union may 
not delegate its legislative powers te the States. A 
single State cannot invite the Union to enter and 
legislate on a matter given in the State List. In relation 
to executive powers there is an amount of flexibility. Under Art. 258 the Union 
may with the consent of a State entrust functions to the State in regard to any 
matter to which the power of the Union extends. Similarly the State may with the 
consent of the Union entrust functions to the Union Art. 258A. This may be with 
or without conditions. 


Flexibility in executive 
relations. 


Inter-State Council 


19.34 To bring about meaningful co-operation among the States Art. 263 
contemplates establishment of an Inter-State Council. 
The Sarkaria Commission recommended the setting 
up of an Inter-State Council for resolving Centre- 
State problems. The Council has been established by an order dated 28th May 
1990. It consists of the Prime Minister, the Chief Ministers of all States and Union 
Territories and Six Union ministers of cabinet rank. A Minister of State with 
independent charge may be invited if there is in the agenda a matter pertaining 
to his Department. The Prime Minister is the Chairman of the Council. It is 
required to meet thrice a year. Decisions are required to be based on consensus. 
It is a recommendatory body and was established forty years after the Constitution 
came into force. After its establishment there exists a forum for inter-governmental 
consultation, co-ordination and co-operation. 
The duties of the Council are: 


(a) investigating and discussing such subjects in which one or more of the 


States have common interest. ; 
(b) to make recommendations upon such a subject and for better co- 


ordination of policy and action in respect to that subject. 


Establishment of Inter- 
State Council. 
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(c) deliberating on such other matters of general interest to the States as 
may be referred by the Chairman. 

In the present milieu where there are many different parties in power in the 
States and a coalition government at the Centre the Inter-State Council is a useful 
device to iron out differences and adopt a national view based on consensus. 


TII — Financial Relations 


19.35 In India we have witnessed a spectacle where the States do not have 
adequate financial resources. Some States are entirely 
dependant on Central grants while others are subs- 
tantially dependant. No State can claim to be financially self-sufficient. After the 
implementation of the recommendations of the 5th Pay Commission (1995) some 
of the States do not have revenues to meet the expenditure on salaries of government 
staff. In Canada and Australia also the States survive on Central grants. In U.S.A. 
gradually the resources of the Union have increased and the States need grants to 
meet both ends meet. It has to a certain extent made the federations as partnership 
between unequals. It has led to partial erosion of independence and reduction of 
autonomy of the States. 

Our Constitution contains detailed provisions allotting financial resources 
between the Union and the States. It has provided a complex mechanism to make 
the distribution of financial resources equitable. Care has been taken to ensure that 
the division is not permanent and for all times but is subject to review and 
adjustments at regular intervals. The Constitution makes a distinction between 
power to levy and collect tax and to appropriate the tax so collected. Income-tax 
may be levied and collected by the Union but the proceeds of the Income-tax are 
to be shared by the Union and the States. 


General. 


19.36 No tax may be levied or collected except by authority of law 
(Art. 265). Tax cannot be imposed by executive order. 
It can be levied only by an Act of appropriate legis- 
lature. The law must be a valid law. The courts examine it from three angles 
(a) The law is within the legislative competence of the legislature related to an 
entry in the relevant list. (b) The law is not prohibited by any specific provision 
of the Constitution e.g. Arts. 276, 285, 286, 287 etc. (c) The law is not void under 
Art. 13 for violating a fundamental right. 


Power to levy tax. 


19.37 The Constitution recognises that taxes. are different from fees. In 
the three lists it may be noticed that taxes and fees 
: z are separately mentioned. Some Entries are for 
imposing of taxes while some are limited to fees. The prohibition in Art. 265 is 
in respect of taxes. Fees are not covered by it. 

The distinction between the two is that a tax is a compulsory exaction for 
the general benefit. It is levied as a part of common burden. Its purpose is to collect 
revenue. Fee is also a compulsory exaction but it has some relation to a special 
benefit or privilege accruing to the individual who pays. 

The difference may be thus tabulated: 


Tax and Fee. 


19.37] 
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ile 


generic difference 
collect money by making special assessm' 
license fee can also be regulatory when 
require to be regulated. When a fee is c 
certain element of quid pro quo must exis 
fees charged. But law does not req 
cannot be excessive. If the fee is for 


Tax 


A compulsory exaction from all 
persons who fall in tax net. 


Taxation is an imposition for public 
purpose. 

There is no quid pro quo between 
the tax payer and the public 
authority. 

Taxation is part of common burden. 


Taxes are credited to the Consoli- 
dated Fund. 


Taxes are not related to services. 


Gradually the courts have tended to e! 
fees. In Hotel owners Case” the Supreme 


Fees 


1. A compulsory exaction from all 


persons who derive a benefit or 
obtain a service. 


. Fees are related to specific purposes 


and objects. 


. There must be some quid pro quo. 


The relation may be tenuous or thin. 
Tt may be absent in case of license fee. 


. Fees are regarded as charge for 


specific service rendered by the 
government or its agency. 


_ Fees are generally kept separate but 


may be credited to the Consolidated 
Fund. It does not effect its validity. 
Creation of separate fund not 
necessary. 


. Fees may sometimes be not related 


to services e.g. license fee charged 
for regulating some activities. 
The activities may be hotels, nursing 
homes, beauty parlours. But 
generally there is a relationship 
between the levy of fee and the 
service rendered. 


rase the distinction between taxes and 
Court stated that there is really no 
between a tax and a fee. The State may exercise its power to 
ent or by imposing taxes or fees. A 
activities for which a license is given 
harged for rendering specific services a 
t between the service rendered and the 
uire an arithmetical equivalence. Such fees 
the entire industry and is also regulatory in 


nature then the requirement of quid pro quo recedes to the background.” Name 
given to a levy is not determinative. b 
In the Motion Picture Case” the rental of 1% of net weekly collection 


charged by the government 
are required to show scienti 
compulsorily to pay the above rental 


from cinema exhibitors was challenged. The cinemas 
fic and educational documentary films and they have 
to the Government. The Court held that the 


rental was a fee which is spent on preparing and packing films for distribution. 


A fee need not be only in the form of 


25. Secunderabad Hyderabad Hotel 


Corporation, A.J.R. 1999 S.C. 635. 
26. BSE Broker's Forum v. SEBI, ALR. 2001 S.C. 1010. 


27. Municipal Council v. D.C. & G. Mills, 


a lump sum it can also be graded.” 


Owners Association V. Hyderabad Municipal 


ALR. 2001 S.C. 1060. 


28. Union of India v. Motion Picture Association, ALR. 1999 S.C. 2334. 
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19.38 The Constitution (80th Amendment) Act, 2000 which has come 
into effect retrospectively from 1-4-1996 has drasti- 
pein eM amend cally changed the distribution of revenue between 
; $ the Union and the States. Prior to this amendment 
taxes on income (other than agricultural income) and duties of excise were levied 
and collected by the Union but were shared by the Union and the States. The 
actual percentage of sharing was determined by a Presidential order made after 
considering the recommendation of the Finance Commission. After the 80th 
Amendment all taxes and duties referred to in the Union list excepting surcharges 
on taxes and duties and cess levied for special purposes are divisible between the 
Union and the States. The duties of Customs and Corporation tax etc. have become 
divisible. Earlier they belonged to the Union alone. It is based on the recommen- 
dations of 10th Finance Commission. The pressures exerted by the regional parties 
on the then coalition government was a factor which contributed to the passage 
of the amendment in the Parliament. 


19.39 Some taxes are levied by the Union but collected and appropriated 


Taxes levied by the by the States. They are, —(a) Stamp duties mentioned 


Union but collected and in the Union list and (b) duties of excise on medicinal 
ean by the and toilet preparations. They are to be levied by the 


Union. Examples of such stamp duties are stamp 
duties in respect of promissory notes, share transfer, debentures, receipts erc. These 
are collected by the States and are assigned to the States. The Union has no share 
in the proceeds (Art. 268). 


19.40 Article 268A has been inserted by the 88th Amendment in the 


Service tax levied by the year 2003. By inserting this article it has been 


Union and collected and provided that taxes on services shall be levied by the 
ore ees sified Government of India. Service tax shall be collected 
eS dal al by the Government of India and the States. The 


proceeds of service tax shall be divisible between the Union and the States in 
accordance with the principles formulated by Parliament by law. 


19.41 Some taxes are levied by the Union and collected by the Union 
but are assigned to the States. Two taxes fall in this 


Taxes levied and 
collected by the Union Cee 
Sango to the (a) Inter-State Sales-tax 


(b) Consignment tax 


These taxes will be levied and collected by the Union but assigned to the 
States in accordance with the principles formulated by the Parliament by law 
(Art. 269). 


19.42 Article 270 lays down that all taxes and duties referred to in the 
Taxes levied and collected Union list levied and collected by the Union (except 
yid ho those mentioned in Arts. 268, 268A and 269— 
mion aed petween the see above paras. 19.38 and 19.40) are distributable 
ie eee between the Union and the States, The manner of 
sharing of the proceeds shall be determined by a Presidential order after considering 
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the recommendations of the Finance Commission. This new Art. 270 inserted in 
2000 with effect from 1996 has augmented the resources of the States, 


19.43 Article 271 provides for levy of surcharges on duties and taxes, 
The proceeds of such surcharges go to the Union 
exclusively, From time to time the government 
imposes a surcharge on Income-tax, Corporate tax etc. It has also levied surcharge 
and additional surcharge for the purposes of the Union on Customs and Excise 
duties. The States have no share in the surcharges. 


Surcharge for the Union. 


19.44 The Constitution provides for grants in 3 different Articles and 
they relate to different types of grants. 


(a) Grants in lieu of export duties on Jute and 
Jute products to Assam, Bihar, Orissa and West Bengal. This provision has become 
inoperative with effect from 26-1-1960. It was to survive for 10 years from the 
commencement of the Constitution (Art. 273). 

(b) Article 275 provides for grants-in-aid to the States. Different sums may 
be fixed for different States depending on the assessment of their need. Special 
grants may be given for promoting the welfare of the Scheduled Tribes or for 
raising the level of administration of the Scheduled Areas. 

(c) Article 282 empowers the Union and the States to make grant for any 
public purpose. It may even give grant for a purpose for which it may not have 
power to make laws. 

The Union gives grant for Indira Avas Yojana, Jawahar Rozgar Yojana, 
National Literacy Mission, Polio Eradication erc? under this Article. The donations 
made by some States for providing relief to earthquake victims to Gujarat in the 
year 2001 come under this Article. 


Grants-in-aid. 


19.45 Article 280 provides for the Constitution of a Finance Commission. 
The Commission is constituted every five years, The 
last Finance Commission that submitted its report 
was the Eleventh Finance Commission. The Twelfth was appointed in 2002 with 
Shri C. Rangarajan as Chairman. 

The Commission consists of a Chairman and four other members to be 
appointed by the President. Parliament has under Art. 280(2) enacted a law 
Prescribing the qualifications for appointment as members of the Commission. It 
has been provided that the Chairman shall be a person who has experience in 
public affairs. The other four members shall be selected from among persons who 
(1) are qualified to be a High Court judge or (2) have special knowledge of the 
finance and accounts of the Government or (3) have wide experience in financial 
Matters and in administration or (4) have special knowledge of economics. 

The members continue to hold office for the period specified in the 
Presidential Order. The Commission is vested with the powers of a civil court in 
respect of summoning and enforcing the attendance of witnesses, production of 
documents etc. ` 

The duty of the Commission is to make recommendations to the President 
as to— 


Finance Commission. 
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(a) the distribution of taxes between the Union and the States and allocation 
of shares of such proceeds between the States. 

(b) the principles which should govern the grants-in-aid to be given to the 
States by the Union. 

(c) measures to increase the Fund of the State so that the funds of the 
Panchayats in the State may be supplemented on the basis of the recommendations 
made by the State Finance Commission. 

(d) proposals similar to those covered by the preceding sub-para. (c) for 
supplementing the funds of the municipalities. 

(e) any other matter that may be referred by the President. 

The recommendations of the Finance Commission and an explanatory 
memorandum showing the action taken on it are laid before the Houses of the 


Parliament. 


19.46 The Finance Commission is appointed under Art. 280 of the 
Constitution and its duties have been described in 
the Constitution. But apart from it there is another 
Commission which has been created by a resolution of the Government which 
perennially controls and distributes Central grants to the States. The Finance 
Commission is appointed every 5 years. It generally submits its report within 2 
years and then dissolves. The Planning Commission is a standing body. The Prime 
Minister is its Chairman and it has a large Secretariat to assist it. Almost 70 per 
cent of the discretionary grants are given to the States on the recommendation of 
the Planning Commission. The Five Year and annual plans of the States are 
submitted to it for approval. Even the plan expenditure of the Central ministries 
needs its nod. Thus the Planning Commission is an extra-Constitutional body 
performing important financial functions. 


Planning Commission. 


19.47 All the receipts in favour of the Union are credited in a fund known 
Consolidated Fund: as the Consolidated Fund of India. For each State a 
Consolidated Fund of the State exists (Art. 266). All 
taxes, fees, cesses, ec. go in these funds. All loans raised by the government and 
all moneys received in repayment of loans are credited to the Fund. In order to 
withdraw money from the Consolidated Fund the competent legislature passes 
Appropriation Acts. These Acts authorise withdrawal of money for payment to 
meet the grants passed by the legislature and the expenditure charged on the 
Consolidated Fund.”? 


19,48 The Union and each State has another Fund known as the 
Contingency Fund. This is an imprest fund in which 
4 an amount fixed by law is transferred from the 
Consolidated Fund. Where there is need to incur any expenditure which has not 
been sanctioned by the legislature, money is withdrawn from the Contingency 
Fund, Subsequently when authorisation is obtained from the legislature the amount 
withdrawn is replenished. The appropriate legislatures have enacted laws regulating 
the establishment and operation of the Contingency Funds. 


Contingency Fund. 


29. See Arts, 114 and 204 in regard to Appropriation Acts. 


19.52] Relations between the Union and the States 2715 


19.49 The Governments receive money which do not belong to them. e.g. 
deposits made by a petitioner in a court of law or 
money received by an officer of the Government ¢.g. 
Provident Fund, Post office Savings Bank deposits. No officer shall keep in his 
custody any money collected by him or deposited with him. It shall be paid to 
the Public Account of the Union or the State, as the case may be. In other words 
all the money that does not go to the Consolidated Fund goes to the Public 
Account. 


Public Account. 


19.50 A Federation has two sets of Governments. If they are allowed to 
tax each other their working would be impeded, All 
Constitutions agree on the necessity of mutual 
immunity from taxation. It has been said that power 
to tax is power to destroy. This immunity from taxation is contained in Arts. 285 
and 289, 

In the U.S.A. the immunity is based on a decision of the Supreme Court.” 
It is much wider than the immunity given in India. In the U.S.A, it is called the 
doctrine of Immunity of Instrumentalities. 


Inter-Government tax 
immunity. 


19.51 The Union has claim to immunity in respect of its property. Property 
is to be interpreted broadly and would include land, 
building, movables, shares, debts etc. everything that 
is of value. All property is exempt. It may be used for sovereign purpose e.g. for 
Armed Forces or for commercial purposes. If the property is owned by the Union 
it is exempted from taxation (Art. 285). If the tax is not imposed on property but 
on some transaction it may be permissible e.g. tax on sale or purchase of goods, 
tax on entry of goods. 

Where the Union has created a corporation the property vested in the 
corporation may be subject to taxation. The reason is that a corporation is a 
separate legal entity.”! 

But Parliament may by law permit a State or any authority within a State 
to impose tax on Union Property. The power to submit to tax belongs to the 
Parliament and not to the States or Municipalities. It can be done only by a law 
and not by an administrative order or circular. 

Clause (2) of Art. 285 is a saving provision. If the property was (a) in 
existence and (b) subject to taxation before the Commencement of the Constitution 
the tax may continue until Parliament changes it by making law. New taxes may 
not be levied but the rate of tax may be changed. 


Immunity of the Union. 


19.52 Article 289 is analogous to Art. 285 
but not identical. 

The property and income of the State is exempt from Union taxation. Such 
income may be derived from governmental or non-governmental (commercial) 
functions. Clause (2) states that the Parliament may by enacting 4 law tax the 
income of the State derived from a trade or business. Still Parliament has the powe! 
to declare that any particular trade or business is incidental to the ordinary 


Immunity of the States. 


30. McCulloch v. Maryland (1819) 4 wh. 316. 
31. Western Coalfields v. SA.D.A., ALR. 1982 S.C. 697. 


—————si i 
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functions of Government. On the declaration being made the income derived 
would become exempt. 

The exemption is given to (a) the property and (b) income of a State. The 
property and income of a local authority or a statutory corporation has no claim 
to exemption. 

A customs tax or an export duty is not a tax on property but on the act 
of importation or export. Goods imported by a State are not exempt from customs 
duty.’ The income of a corporation owned or controlled by a State whether 
created by an Act or not is liable to income-tax if it is derived from a trade or 
business. Thus the income of a State road transport corporation is subject to tax.>* 


Aa a E 19.53 Comparison of Arts. 285 and 289, 
Article 285 Article 289 
1. Union property exempt from 1. State property and income (not 
taxation. derived from trade or business) 
(no need to mention income because exempt from taxation. 
the States have no power to tax 
income) 


2. All property of Union is exempt. 2. Only that property is exempt which 
is not used for the purpose of trade 
or business. 


19.54 What has been described above are the financial relations in normal 
times. Such relations undergo changes in different 
kinds of Emergencies. 


(1) While a Proclamation of Emergency declared under Art. 352 is in 
operation the President may direct that all or any of the provisions of Arts. 268 
to 279 (in regard to division of taxes and grants-in-aid) shall remain suspended 
or may be modified. This empowers the Union to augment its resources during a 
national emergency. 

(2) While a Proclamation of Financial Emergency declared under Art. 360 
is in operation the Union may give directions to any State: 


Effect of Emergencies. 


(a) to observe such canons of financial propriety and other directions as 
may be specified. 

(b) to reduce the salaries and allowances of all persons serving under the 
State (including High Court judges). 

(c) to reserve all Money Bills and Financial Bills for the consideration of 
the President. 


32. In re. Sea Customs Act, ALR: 1963 S.C. 1760 
33. A.P.S.R.T.C. v. LT.0., ALR. 1964 S.C. 1486. 


Chapter 20 


PROPERTY, CONTRACT AND 
SUITS—GOVERNMENT LIABILITY 


20.1 The heading needs clarification. What is discussed is not the right 
to acquire, hold or dispose of property but the 
devolution of property on the Union of India and the 
States. It also deals with succession to property by the Government in certain cases 
and ownership of lands, minerals etc. underlying the ocean. 


Property. 


20.2 The property, assets, rights and liabilities efc. of the East India 
Company devolved on His Majesty for the purpose 
of the Government of India. The scheme of Govern- 
ment was unitary so all the property vested in the Government of India. The 
Provinces were units of administration. Under the Indian Independence Act, 1947 
the Dominion of India and the Provinces succeeded to the property (except that 
property which devolved on the Dominion of Pakistan). Under Arts. 294 and 295 
the property and assets etc. which vested in the Dominion and the Provinces 
became vested in the Union and the corresponding States. 

Many Indian States were merged in the Union. Therefore Art. 295 provided 
that the property and assets erc. belonging to the Indian States shall vest in the 
Union of India or the corresponding State. 

It should be noted that the vesting is related to the purpose. Property in 
the land vests in the Union for winning coal, iron efc. the same property belongs 
to the State for the purpose of construction of roads or police station, Schools 
owned by the Government became the property of the State because education was 
a State subject. 

All rights, liabilities and obligations became the liabilities of the two 
Governments viz. Union and the State. 


Succession to Property. 


20.3 Article 296 describes 3 situations in which the State becomes the 
successor they are Escheat, Lapse and Bona Vacantia. 
Government as successor Escheat—From ancient times the property of 
by SSE a person who dies intestate without leaving a heir 
devolves on the State. It is regarded as an incident of sovereignty. Escheat is the 
devolution of property on the State when a person dies intestate without heirs. 
Lapse—Under certain laws and rules certain taxes and funds lapse to the 
Government if the rightful owners do not claim them within a certain time e.g. 
deposits made in courts. y ; 
Bona Vacantia—Property for which there is no claimant is bona vacantia. 
Treasure trove hidden under the soil, when discovered belongs to the State. 
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Property that has been abandoned, assets of a dissolved company—all vest in the 
State. Under Art. 296 property vests in only one government. The government of 
the place where it is situated or found. In case of a State in the State and in the 


case of Union Territory etc. in the Union. 


20.4 The terms Territorial waters, Continental shelf etc: are well known 

terms of International Law. In 1954 President Truman 

Things of value within of the U.S.A. asserted his country’s right to exercise 
territorial waters or PRBS e z 

continental shelf etc. jurisdiction over the continental shelf. The Geneva 

Convention on Fishing efc. (1958) accepted the 

Truman doctrine. In 1956 India also issued a Presidential proclamation claiming 

certain rights over continental shelf. In 1976 the Constitution (40th Amendment) 

Act modified Art. 297 and enlarged its scope and operation. Parliament has by 

virtue of the power given to it under Art. 297 enacted The Territorial Waters, 

Continental shelf, Exclusive Economic Zone and Other Maritime Zones Act, 1976. 

Territorial waters extend to a distance of 12 nautical miles measured from 
the appropriate base line. Territorial waters include (a) littoral or marginal sea 
which is part of the open sea (b) inlets which includes harbours, estuaries and land 
locked bays (c) straits. 

The Act of 1976 defines Contiguous Zone as an area beyond and adjacent 
to the territorial waters up to a distance of 24 nautical miles. 

Continental she'f is the sea bed and subsoil of the submarine areas up to 
200 nautical miles from the baseline of the territorial waters. 

India asserts exclusive sovereign rights over this continental shelf e.g. right 
to explore, exploit, conserve and manage all resources, to construct and maintain 
offshore terminals, artificial islands, installations etc. 

Exclusive Economic Zone of India is an area beyond the territorial waters 
but within the limit of 200 nautical miles from the baseline of the territorial waters. 
In this area also India claims sovereign and exclusive rights. 

All the resources in the above zones and areas vest in the Union for the 
purposes of the Union. The legislative power over the territorial waters is divided 
between the Union and the States by the Legislative Lists e.g. F! isheries is included 
in the State list. 

With the development of technology many countries are exploiting the sea 
bed. The crude oil obtained from North Sea is very valuable. The International 
Court of Justice in North Sea Continental Shelf Cases! settled the claims of 
competing nations to North Sea. With a view to protecting its interests India 
pees this Article in 1963 and 1976 and in 1976 enacted the Act referred 
above. 


20.5 The Governments enter into agreement everyday and the value of 
such contracts is enormous. Article 299 prescribes a 
definite mode according to which the contracts must 
be made. Failure to follow the procedure would render the contract nugatory and 
the Government would not be bound by it. It is envisaged that all contracts with 
the Government must only be in writing. Oral agreements shall be void. A valid 
contract with the Government requires the following: 


Government Contracts. 


1. (1969) LCJ. 3. 
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(a) It must be executed by a person duly authorised by the President or the 
Governor, as the case may be. 

(b) It must be expressed to be made by the President or the Governor, as 
the case may be. In other words the contract must clearly recite that the President 
(in case of the Union) or the Goyernor (in case of a State) is a party to the contract. 

(c) The contracts must be executed by the authorised person on behalf of 
the President or the Government. 


But it does not mean that all contracts must be formally drawn. A contract 
by tender or by correspondence between the parties is valid if the tender is 
accepted or the correspondence is signed on behalf of the President or the Governor” 

But the formalities do not apply to statutory corporations. Article 299 
would not invalidate contracts to which a government corporation is a party on 
the ground of non-fulfillment of the required formalities. 

Article 299 has no application to contracts which are statutory in nature. 
Where under the Punjab Excise Act the exclusive privilege of a liquor shop was 
sold by auction in exercise of statutory powers it was held that compliance with 
Art. 299 is not required. 

Article 299 does not describe the way in which authority may be conferred 
on a person to execute a contract. Generally the Government includes it as a 
provision in the Financial Rules or it is conferred by a notification in the Official 
Gazette. But it may be conferred ad hoc on any person. 


20.6 Where the contract is invalid for non-compliance with the requisite 
formalities but the Government has derived benefit 
from it and the other party has performed its part of 
the Contract, s. 70 of the Contract Act would be applicable and the Government 
will be bound to compensate the other party. In proper cases promissory estoppel 
may be granted against the Government. Even where the contract has not been 
executed as required by Art. 299, in proper cases the doctrine of promissory 
estoppel would be applicable against the Government. 


Promissory Estoppel. 


20.7 Neither the President nor the Governor shall be personally liable in 

Liabili j respect of any contract or assurance made in his 
ei the Prasan Pi name. Similarly, the authorised person who enters 
i into contract has no personal liability. If an action 1s 


brought for the breach of contract relief must be sought against the Union of India 


or the concerned State. 


20.8 Article 300 deals with suits and proceedings by or against the 
Government, It deals with three aspects (a) the form 
of suit or proceeding (b) extent of liability of the 
Government and (c) power given to the Parliament and the State legislature to 
enact a law in regard to the above. 


Suits and Proceedings. 


20.9 The Government of India may sue 


en at or be sued by the name of the Union of India. The 


2. Union of India v. Rallia Ram, ALR. 1963 S.C. 1685. 
3. State of Haryana v. Lal Chand, AIR. 1984 S.C, 1326. 
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Government of a State may sue or be sued by the name of the State. It is improper 
to file a suit in the name of the President or the Secretary of a department. 


20.10 Article 300 provides that the liability of the Government for civil 
REAN action—Contract or Tort is the same as that of the 
Liabilty,in general. Dominion of India and the corresponding Provinces. 
The Government of India Act, 1935 made the Dominion liable in cases where 
Secretary of State-in-Council was liable. Looking further back the Government of 
India Act, 1915 provided that a suit against the Secretary of State would lie in 
cases where remedies were available against the East India Company. This long 
chain leads to the short inference that the Union of India or a State may be sued 
if earlier the East India Company could be sued. 

The East India Company had two capacities (a) a trading corporation doing 
business and (b) a representative of the Crown exercising sovereignty on behalf 
of the Crown. 

In the first capacity it was subject to the jurisdiction of all courts. In the 
second capacity it was not amenable to the jurisdiction of municipal courts. 


20.11 As stated above for contracts the East India Company could sue or 
be sued in the ordinary courts like any private person, 
The combined effect of Arts. 299 and 300 is that if 
a valid contract emerges which complies with the requisite formalities laid down 
in Art. 299 then the State is liable under a contract in the same manner as an 
individual. If some conditions have been specifically spelt out by any Act they 
will be binding. For example—before filing a suit against the government a notice 
must be served under s. 80 of Civil Procedure Code giving the Government a 
period of 60 days to settle the matter. The law of limitation is also applicable, 


Liability in Contract. 


20.12 In P and O Steam Navigation Co Case’ the plaintiff company 
claimed damages for the injury and damage caused 
due to the negligence of the employees of the 
Government. The Court held that Secretary of State was as much liable as a private 
employer for similar acts of his employees. But the Court in its judgement brought 
out the distinction between sovereign and non-sovereign functions. 

In Vidyawati> the Supreme Court held the State liable. In this case a driver 
of the State of Rajasthan while driving a jeep in a negligent manner had caused 
death of a person. The Court held that the driver was within the scope of his 
employment and State, the employer, is liable for the act of its servant. The Court 
rejected the States claim to immunity based on sovereignty. 

In Kasturilal® the Supreme Court leaned heavily in favour of the distinction 
between sovereign and non-sovereign functions. In this case a person was taken 
into police custody and the gold and silver and other property found in his 
possession was deposited in the Police Station. The valuables were misappropriated 
by a police constable who migrated to Pakistan. The aggrieved person sued the 


Liability in Torts. 


* 3 P & O Steam Navigation Co. v. Secretary of State for India (1861) 5 Bom. H.CR. 
pp. A. 

5. State of Rajasthan v. Vidyawati, A.1.R. 1962 S.C. 933. 

6. Kasturilal v. State of U.P., AIR. 1965 S.C. 1039. 
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State for return of the gold, silver erc. and claimed damages as an alternate relief. 
The Supreme Court declined to give him relief because the tort was committed in 
discharge of such functions which are sovereign in nature. The Court suggested 
to the Government to enact legislation to regulate and control the claim to State 
immunity on the lines of the Crown Proceedings Act in the U.K. 

Some legislation was suggested by scholars and the Law Commission but 
was not enacted by the Parliament. 


20.13 In Nagendra Rao’ the police took away from Rao large quantities 

A 4 of fertiliser and foodgrains in exercise of powers 

Erosion of as under the Essential Commodities Act. Ultimately the 

non-sovereign functions. authorities found that the seizure was not justified. 

The seized stock was released and Rao was asked to 

take delivery. He found that the stock had been reduced in quantity and what was 

left was damaged. When he sued for damages the State sought refuge in the 
doctrine of sovereign immunity. 

The Supreme Court in this case laid down that the modern judicial approach 
is do away with archaic State protection and place the Government at par with any 
other legal person. Watertight division of functions of State into sovereign and 
non-sovereign is not sound. It further stated that sovereign immunity is not 
available where officers are guilty of interfering with the life and liberty of a 
citizen not warranted by law. Sovereignty now vests in the people. The doctrine 
has become outdated. The State cannot claim immunity. The Court did not overrule 
Kasturilal® but distinguished it and said that it was applicable to rare and limited 
cases. 

In the Prisoner's murder Case? the Supreme Court has pronounced that in 
the process of judicial advancement Kasturilal® has paled into insignificance and 
is no longer of any binding value. In this case, a prisoner who had informed the 
jail authorities that he apprehended danger to his life was killed inside the prison, 
The authorities had not taken any precaution for his safety. It was also found that 
a police officer was a party to the conspiracy to kill the prisoner which was hatched 
in the prison. The Court emphasised that fundamental rights cannot be defeated 
by pleading the old and archaic defence of immunity in respect of sovereign acts. 

In a large number of cases the Courts have ordered the Police and the 
Government to compensate the victims of torture, or those who were deprived of 
their liberties without justification of law completely disregarding the defence 
of sovereign immunity. 


7. N. Nagendra Rao V. State of A.P., AJR: 1994 S.C. 2663. 
8. State of A.P: v. Challa Ramkrishna Reddy, ALR. 2000 S.C. 2083. 


Chapter 21 


RIGHT TO PROPERTY 


21.1 Article 300A has a unique place in the Constitution. This Article 

consisting of one sentence and 13 words constitutes 

Ma aF elon Chapter IV of Part XII of the Constitution. It is also 

the only Article which was inserted by a Consti- 

tutional amendment with the express purpose of creating a legal right which is not 
a fundamental right. 


21.2 This Article was inserted by the Janata Government by the 44th 
Amendment. It came into effect from 20-6-1979. The 
Janata Party had declared in its manifesto that it will 
bring back the Constitution to its original shape by 
repealing the 42nd and other Amendments. Earlier the Right to Property was 
guaranteed by Art. 31. This Article applied to all persons. The citizens were given 
the right to acquire, hold and dispose of property by Art. 19(1)(f). Both Arts. 31 
and 19 were fundamental rights. The Right to Property had been changed and 
modified by 1st, 4th, 7th, 25th, 39th, 40th and 42nd Amendments. Most of them 
were aimed at nullifying the effect of judgements and doing away with the 
obligation of the State to pay compensation. 

The 44th Amendment has repealed Arts. 19(1)(f) and 31. It has inserted 
Art. 300A. 


Brief history of Right to 
Property. 


21.3 The 44th Amendment omitted 
ety ella Arts. 19(1)(f) and 31, It inserted Art. 30(1A) and a 
new Art. 300A. 

Article 30(1A) prescribes that where property of a minority educational 
institution is compulsorily acquired the State shall ensure that the amount to be 
paid for acquisition of such property shall be just equivalent. A similar right is 
given where the State compulsorily acquires the land held by a person in his 
personal cultivation and the area of the land is within the ceiling limit. In such 
cases the State is required to pay compensation at market value. These are the only 
cases where compensation has to be paid. 

The new Article 300A states: 


No person shall be deprived of his property save by authority of law. 


Some scholars? had expressed the view that the new Article implies that 
the State is now bound to pay compensation for every acquisition of property. 
Dr. D.D. Basu’? held the view that the State is not obliged to pay compensation. 


1. Seervai, Constitutional Law of India, 2nd ed., Vol. 3, para. 15A.28: 15A.34 ete. 
2. Dr. P.K. Tripathi—Article published in A.LR. 1980 Jour. 49-52. 
3. Dr. D.D. Basu—Shorter Constitution of India, 12th ed., p. 873 et seq. 
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21.4 The Supreme Court has in Jilubhai’ held that no one has the right 
y í to compensation under Art, 300A. The doctrine 
Rianto compensation ng of compensation cannot be reinducted through 
Art. 300A. 
The effect may be thus summarised: 


(a) The right to property is not a fundamental right. Hence a person cannot 
move the Supreme Court under Art. 32 for its enforcement. 

(b) A person may be deprived of his property only by a valid law. There 
can be no deprivation without any sanction of law. Law means a law made by the 
Parliament or a State legislature or a rule or order having the force of law. 

(c) A person cannot be deprived of his property merely by an executive 
order. 

(d) If the law deprives a person of his property without payment of any 
compensation he shall have no remedy in law. 

(e) The right to property is a legal right. It may also be called a 
Constitutional right. But it is not a fundamental right or a basic feature of the 
Constitution. 

(f) The right is available to all persons. It is not restricted to citizens. 


21.5 The word property connotes everything which is subject of ownership, 
corporeal or incorporeal, tangible or intangible, 
visible or invisible, real or personal, everything which 
has exchangeable value or which goes to make up wealth. It includes private 
property in all its forms. 


What is Property? 


21.6 Deprivation is to be distinguished from restrictions or limitations. 
Deprivation occurs where a substantial bulk of the 
rights constituting property is taken away e.g. where 
the owner is dispossesed, where the property is seized or confiscated, where a 
business is taken over by the State, where a trustee is removed from the trust, etc. 

Deprivation does not necessarily mean that the property has been acquired 
by the State. If the Government pulls down or demolishes a house to prevent 
spread of fire the owner is deprived but property has not been acquired. Here the 
person is deprived of his property by exercise of Police Power of the State. 
Confiscation and seizure of goods fall under this category. 


What is deprivation? 


21.7 Our Constitution defines the limit within which restrictions may 
be imposed on the fundamental rights. The US. 
Constitution only contains a Bill of Rights. The 
Courts have gradually evolved the purposes for which and the extent to which the 
rights may be curtailed, In evolving these restrictions the Courts in the U.S.A. have 
coined the term Police Power which connotes the regulatory power of the State. 
If a person imports goods that are banned, the State may under a valid law 
confiscate the goods. This is exercise of Police Power. Destroying a building to 
prevent spread of fire is exercise of Police Power. Police Power is an attribute of 
sovereignty. 


Doctrine of Police Power. 


4. Jilubhai v. State of Gujarat, ALR. 1995 S.C. 142. 
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21.8 Eminent Domain emerges from the basic concept that all property 
belongs to the State. It has the inherent sovereign 
Doctrine of Eminent right to take and appropriate private property within 
ae its jurisdiction for public use. It arises from political 
necessity. For the welfare of the people in general, private property may be 
acquired by the State. Some of the public purposes are—construction of a bridge, 
park, school, highway, railways, slum clearance and laying of sewer lines. Generally 
three conditions are attached to the exercise of this power (1) existence of public 
purpose (2) payment of compensation and (3) it must be done by the authority of 
law. Article 300A contains only the third condition—authority of law. Payment 
of compensation and public purpose have been done away with it. 
The doctrine in its accepted form is not applicable to India. We are governed 
by the clear provisions of the Constitution and not by abstract doctrines like 
Police Power and Eminent Domain evolved by the judiciary in the U.S.A. 


21.9 The 43rd and 44th Amendment Acts reconstructed the Constitution 
defaced and defiled by the many amendments made 
by the Indira Gandhi Government the foremost of 
which were the 39th and 42nd. But abolition of the Right to Property and 
transferring it in an attenuated form from the Chapter on Fundamental Rights to 
its present place (Art. 300A) by the Janata Government by the 44th Constitution 
Amendment Act, 1977 is a regressive contribution which has invited adverse 
comments from many scholars. There is no reason why an educational institutions 
administered by a majority community may be permitted to be acquired without 
payment of compensation. Today the State is under no obligation to pay 
compensation to a poor man if his small hut is taken away by the State. We have 
gone many steps ahead of even the former communist State of U.S.S.R. and the 
present China. The Constitution of these two States contains a right to compensation. 

The invidious discrimination between minority and majority based mainly 
on religion and between a person holding agricultural land and a small jhuggi 
owner is unsustainable. 


Comments on Art. 300A. 


21.10 The expression “law”, used in Art. 300A would mean a Parliamentary 
Act or an Act of the State Legislature or a statutory 
order having the force of law. The State cannot deprive 
a person of his property by recourse to its executive power. The power can be 
exercised only by authority of law and not by mere executive order. 


Meaning of “law”. 


21.11 The protection of Art. 300-A is available to any person, including 
a legal or juristic person and is not confined only to 


Right available to whom? as 6 
a citizen. 


5. Hindustan Times v. State of U.P. (2003) 1 S.C.C. 591. 
6. Dharam Dutt v. Union of India (2004) 1 S.C.C. 712. 


Chapter 22 


FREEDOM OF TRADE, 
COMMERCE AND INTERCOURSE 


22.1 Every federation is the resultant of two forces one operating in 
favour of Unity and the other emphasising the States 
and the regions. The federation has to make constant 
efforts to balance these interests and to curtail such interests which may be 
inimical to the interest of the nation. All federations must necessarily require legal 
provisions to ensure that the country is treated as an integral whole and not as a 
collection of States perennially planning in favour of itself with the least regard 
for other States. 
The Australian Constitution proclaims: 


Introductory. 


On the imposition of uniform duties of customs, trade, commerce and 

intercourse among the States ... shall be absolutely free (s. 92). 

Our Constitution makers tried to improve on this. Article 301 reads as 
under: 

Subject to the other provisions of this Part, trade, commerce and intercourse 

throughout the territory of India shall be free. 

We have left out the word absolutely and spelt out in subsequent articles 
the exceptions to this Article and the manner of creating exceptions or restrictions. 
Our Constitution protects trade and commerce between the States (inter-State) as 
well as within each State (intra-State). In Australia only inter-State trade and 
commerce is protected. 


22.2 The object of this freedom is to disallow barriers between the States 
and within the boundaries of States and make India 
a single unit with a view to creating an environment 
conducive to trade and commerce. Economic unity is essential for the stability and 
progress of the country. Regional aspirations and apprehensions may persuade the 
State legislatures to adopt measures solely intended to benefit local interests. The 
combined effect of which may be disastrous to the national economy and when 
it so happens the States will also suffer because they are part of the whole. 


Object of this freedom. 


22.3 Article 301 provides constitutional protection to freedom of inter- 
State as well as intra-State trade, commerce and 
intercourse. The freedom like other rights is not 
absolute. It is subject to the provisions of Arts. 302 to 305. The object is to ensure 
free flow of trade and commerce throughout India and break all internal barriers 
whether erected at the boundary of a State or inside it. 

The freedom,— 


Scope of Art. 301. 
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(a) is infringed where a restriction is imposed. Regulations which facilitate 
trade, commerce and intercourse are permissible. Traffic rules, licensing of motor 
vehicles, market regulations, health regulations, price control, laws for minimum 
wages, hours of work etc. are permissible for two reasons. They facilitate trade and 
their effect, if at all, on the free flow of trade etc. is indirect. 

(b) is infringed where the restriction must effect the free flow of trade, 
commerce and intercourse directly and immediately. A measure that effects indirectly 
or remotely is not violative of Art. 301. Imposition of road tax on passenger 
vehicles enhances the cost of travel but its effect on free flow of intercourse is 
indirect and remote. If a State levies a tax on tobacco that comes from a neighbouring 
State while imposing no tax on tobacco grown in the State the effect on the free 
flow of trade is direct and immediate. 

(c) is not infringed by measures which are regulatory (given in para (a) 
above] or taxes which are compensatory do not violate the freedom of trade, 
commerce etc. The State builds roads, constructs markets and maintains many other 
facilities which are used by persons who are engaged in trade and commerce. The 
State has a right to levy tax to generate funds for undertaking these activities. Such 
taxes are compensatory in nature. It is not necessary to put the money into a 
separate fund. 

(d) is not infringed by restrictions which are permissible under the 
provisions of Arts. 302 to 305. 


22.4 Trade is generally understood in the sense of buying and selling 
with intention to earn profits. Business is used as 
a synonym for trade. But busines: envisages a 
systematic and organised course of activity or conduct 
with intention to gain. Transporting goods may be a trade or business though it 
does not involve buying or selling but is an activity undertaken to make gains. 

Commerce is a term of wider import. What is essential for commerce is 
transmission or movement. Realisation of profit may not be the intention. Bringing 
a commodity for personal consumption has been held to be commerce. In the 
U.S.A. Commerce in the Commerce clause of the Constitution is understood as 
transportation or movement across the borders either physically or conceptually. 
Commerce has been interpreted to mean all transportation by land, air or water, 
over the telegraph, telephone or wireless which causes such movement. What is 
transported may be a commodity which is tangible or something which is intangible 
like a telephonic conversation. 

Intercourse is a very wide term. It covers commercial as well as non- 
commercial intercourse. Trade is a species of commercial intercourse where the 
dominant element is intention to earn profit. Intercourse would connote movement 
and dealings even of non-commercial nature. It would include travel and all 
forms of dealings with others. Such dealings may be by speech, music, radio, 
television erc. 

In RMDC' the Supreme Court has held that the activities which are protected 
by Art. 301 are such activities which may be regarded as lawful trading activity 
and it will not extend its protection to an activity which cannot be said to be a 
trade (such activity is called res extra commercium). It cannot include activities 


Meaning of trade, com- 
merce and intercourse. 


1. State of Bombay v. R.M.D. Chamarbaughwala, A.1.R. 1957 S.C. 699: 
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which are universally recognised as harmful to the society or opposed to public’ 
morals, such as traffic in human beings (slave trade), trafficking in women, running 
a brothel, gambling, committing murder by contract, etc. In RMDC! a Bombay 
legislation to curb and tax prize competitions was impugned. The main grounds 
were violation of Arts. 19(1)(g) and 301. The Court held that Prize competitions 
were of a gambling nature. They cannot be considered as legitimate trade or 
commerce being res extra commercium. 

In Krishna Kumar? it was urged that dealing in liquor is not business. The 
Supreme Court rejecting the contention held that that the morality or otherwise 
of a deal does not affect the quality of the activity. It may be a ground for imposing 
restriction on it. 

In Fatehchand® the question before the Supreme Court was whether 
moneylending is a trade and whether restrictions can be put on it without violating 
Art. 301. The Supreme Court made a distinction between systematic business of 
moneylending by banking and financial institutions and others and rural 
moneylending by unscrupulous persons. The later type is a means of exploitation 
of the weaker section of the community opposed to Directive Principles, This 
exploitative moneylending to poor and weak, the court held, cannot be classed as 
trade, 


22.5 The difficulty with the doctrine of res extra commercium discussed 
above in para. 22.4 is that it treats all things or 
Doctrine: aties texia activities as if there is an inherent quality in them 
commercium. p £ 3 s F 
which can be easily perceived. By finding the quality 
the court may arrive at the conclusion that they are outside the realm of commerce. 
The quality depends on and varies with the standards of morality. It cannot be 
constant but would change according to the times and the place. In Australia where 
the doctrine was evolved it did not have a peaceful career and gave rise to 
conflicting decisions. It would be better to consider the effect of the activity on 
society and come to the conclusion whether it is in the interest of the society to 
regulate or prohibit it. A trade that is injurious to the society (dealing in narcotics, 
stolen goods, etc.) can be totally prohibited or suppressed. There is no need to 
make futile search for illusive quality. 


22.6 After initial hiccups it is now settled by the judgement of the 
Supreme Court in Automobile Transpor that tax 
laws are not beyond the purview of Part XIII, The 
Power to tax is subject to the compliance with other provisions of the Constitution 
including Part XIII. But the Constitution gives a free hand to the Parliament by 
Art. 302. The only requirements are that (a) it may be done by enacting a law and 
(b) it must be in public interest. Every tax would have an indirect effect on 
Art. 301 but a tax interferes with the freedom of trade and commerce only if it 
directly and immediately hampers the free flow of commerce. 

In Automobile Transport“ the tax on motor vehicles imposed by the State 
of Rajasthan was impugned. Upholding the validity. of the tax the Supreme Court 
decided that regulatory measures or compensatory taxes for the use of trading 


Art. 301 and tax laws. 


Krishna Kumar v. State of J. & K., A..R. 1967 S.C. 1368. 
Fatehchand v. State of Maharashtra, AJR. 1977 S.C. 1825. aos 
Automobile Transport Ltd. v. State of Rajasthan, A.J.R. 1962 S.C. y 
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facilities do not offend Art. 301. The freedom postulated by Art. 301 must be 
viewed in the context of an orderly society, Regulatory control is necessary and 


legal. 
A sales-tax is imposed on the transaction of sale of goods and not on their 


movement so it does not hamper the free movement of goods. But a sales-tax 
whether imposed by Parliament or a State legislature cannot discriminate between 
one State and another. A State law that levies 4% sales-tax on goods manufactured 
in the State and 8% on good imported from other States would be violative of 


Art, 301. 


22.7 The freedom conferred by Art. 301 is subject to the provisions of 

Arts. 302 to 305. These articles spell out the nature 

Restrictions on the of restrictions that may be imposed, the authority 

alle ay which may do so and the manner in which it may be 
imposed. 

Article 302 states that the Parliament may impose restrictions on the freedom 
of trade, commerce or intercourse between (a) one State and another or (b) within 
any part of the territory of India. But the restriction must be in public interest. 

Article 304 allows the State legislature to impose reasonable restrictions on 
the freedom of trade, commerce and intercourse with or within that State as may 
be required in public interest. A Bill which seeks to impose such restriction shall 
be introduced or moved in the legislature only after obtaining sanction of the 
President. 

The effect of these two articles may be thus summarised: 


(a) The Union has the power to impose restrictions throughout India in 
public interest by making a law. 

(b) The State has the power to impose restrictions in the flow of commerce 
with the State or within the State by making a law. 

(c) The State must seek permission of the Union before enacting such a 
law. 


22.8 In Art. 304 the expression used is reasonable restrictions while 
Resttclons to: be Art. 302 uses the term restrictions only. After the 
reasonable. decision of the Supreme Court in Maneka a law 

must satisfy the requirement of being fair, just and 
reasonable. Maneka’ has been followed in hundreds of other decisions. Hence it 
is settled that all laws must be reasonable. So the omission of the adjective 
reasonable does not imply that the Union is empowered to make an unreasonable 
restriction. Reasonability is a quality without which a law cannot survive judicial 
review. So Union and State laws imposing restrictions must be (a) reasonable and 
(b) in public interest. 


22.9 Examples of valid restrictions: 


Valid restrictions. (i) Restrictions imposed on certain roads 


2 during war to allow defence vehicles to move freely. 
(ii) Imposing restrictions on export of wheat from an area where there 1S 
scarcity of wheat (under Essential Commodities Act). 


5. Maneka Gandhi v. Union of India, A..R. 1978 S.C. 579. 
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(iii) Restriction for preventing illegal cutting of timber from forests, 
(iv) Regulation of sale of articles that are a hazard to the health eg. 
tobacco, liquor, opium ete. 


22.10 Article 303 clarifies that neither Parliament nor the legislature of 
Prefere any State has the power to make a law (a) giving 
discrimination: preference to one State over another or (b) authorising 

any discrimination between one State and another. 

Entries in the 7th Schedule are not to be construed as giving such power. 
In other words equality is the guiding tenet. 


22.11 Situations may arise where owing to famine or scarcity of goods in 
any part of the country which make it expedient to 
enact a law to give preference to that area to save 
human beings and cattle in that area. Clause (2) of Art. 303 carves out an exception. 
It must be noted that the equality in treatment requirement is for the Union and 
States both. The exception is for the Union only. The State has no power even 
during scarcity conditions. The Parliament may make a law to meet scarcity 
conditions in which preference may be shown e.g. price of rice may be fixed at 
a lower level in scarcity area as compared to other States. 

The existence of scarcity is for the Parliament to determine. The courts will 
not question the declaration. 


Exception to equality rule. 


22.12 Article 304(a) permits the States to levy non-discriminatory tax. In 

other words a State may impose the same tax on 

omdanna goods imported from other States as is levied on 

i goods of local origin. In Bhailal Bhai® a State law 

levied sales tax on tobacco imported from other States but tobacco produced 

within the State was not subject to such tax. The court found the tax discriminatory 
and consequently void. 

The question of discrimination would arise only if the goods which are 
manufactured in the State are of the same kind as those which are imported. If they 
are of different kind or quality different rates would be permissible. 

The State may also impose countervailing duty. The purpose of the duty 
is to equalise the burden of tax. For example, State A has levied 30% duty on 
liquor produced in the State. State B has imposed 60% duty on liquor produced 
in State B. Here State B may impose 30% duty on imported liquor to equalise the 
tax burden. This is permissible under Art. 304(b) read with entry 51 of List Il. 

If no liquor similar to those imported into the State is produced within the 
State, the right to impose countervailing duties on the imported goods will not 
arise.’ 


22.13 Article 305 is a saving provision. It protects (a) all existing bala 
iding for State monopolies an: 
Effect of Arti and (b) laws provi 
Existing wee a gives them immunity from attack on the ground that 


6. State of Madhya Pradesh v. Bhailal Bhai, A.1.R. 1964 S.C. 1006. 
7. Kalyani Stores v. State of Orissa, ATR. 1966 S.C. 1686. 
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it violates Art, 301. Future laws are saved only if they are in accord with Arts, 302, 
303 and 304. 

An existing law is defined in Art. 366. It means any law, ordinance, order, 
bye-law, rule etc. passed or made before the commencement of the Constitution 
by any legislature or authority. If an Act was made before 26 January 1950 it 
would be entitled to the protection of Art. 305. 

If the original existing law is, after the commencement of the Constitution 
changed substantially it is no more eligible to protection. If the Act is existing law 
but the rules under the Act are issued post-Constitution the rules cannot claim 
protection of Art. 305.8 


22.14 A law creating a monopoly in favour of the State is also immune 

from attack on the ground of contravention of 

Law creating monopoly. Art. 301 or 303. But the protection is available only 
where: 


(a) the law was made prior to 27-4-1955; and 
(b) the monopoly was created in favour of the State or a corporation owned 
or controlled by the State. 


If any one of these conditions is not fulfilled the law will be violative 
of Art, 301. 


8. State of Mysore v. Sanjeeviah, ALR. 1967 S.C. 1189. 


Chapter 23 


SERVICES UNDER THE UNION 
AND THE STATES 


23.1 The permanent civil service was regarded as the steel framework of 
the British Empire in India. Even after Independence 
the framework continues though some attempts are 
periodically made to reorient it with the new objectives of the Republic. 

The Constitution contains elaborate provisions in regard to Services. 
Articles 309, 310, 311 and 312 contain the basic rights and protections available 
to the members of various services or persons holding civil posts under the Union 
or a State. It also defines the power that the State may exercise. Usually such 
matters are left to be regulated by ordinary legislation and do not find a place in 
the Constitution. 

The law relating to Government Services in India is spread over in many 
places. It is found in the Constitution, Acts of Parliament and State legislature, 
s and Regulations made by the appropriate Government, directions and 
clarifications issued by the authorities and judicial decisions. These have to be 
combined with the principles of natural justice and fundamental and other rights 
conferred by the Constitution. 

The courts have a delicate task to perform. They must give an amount of 
security to the employee yet ensure that he performs his duties with care. The 
Government as employer must have the necessary power to discipline employees 
who neglect their duties or are corrupt but the power has to be exercised in a 
judicius manner and not arbitrarily. 


A general survey. 


23.2 Article 309 provides that the Parliament and the State legislatures 

may regulate the recruitment and conditions of 

Pone re frame sect ats service of persons appointed to public services and 

posts in connection with the affairs of the Union or 

the State, as the case may be. The legislation will be subject to the provisions of 
the Constitution. 

This article contains a proviso which authorises the President or any person 
authorised by him or the Governor or any person authorised by him to make rules 
until the Parliament or the State legislatures undertake legislation. If any Act is 
passed the rules made shall be subject to the Act. It has been held tint the rule 
making power cönferred by the proviso to Art. 309 is legislative power. The Rules 
framed are statutory rulés and have the force of law. They are binding on the 
employee as well as the Government. Under this power the rules may be made to 


1. B.S. Yadav v. State of Haryana, ALR. 1981 S.C. 561. 
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take effect retrospectively. The power under the proviso was intended to be in the 
nature of an interim power to be exercised by the executive till the legislature 


takes over. 


23.3 But in effect the legislature has left the field to the executive. The 
Union and the State make recruitment to a very large 
number of posts. The essential and desirable quali- 
fications and length of experience required vary from post to post. The mode of 
recruitment—by open selection, deputation, promotion, limited departmental 
examination etc. is best left to the executive because it may conveniently change 
the mode in the light of the experience gained. Under Art. 320 the Public Service 
Commission (Union or State as the case may be) has to be consulted on all matters 
relating to methods of recruitment and the principles to be followed in making 
appointments. The Governments find it convenient to consult the commission 
while making a rule but if it is a legislation the procedure may be cumbersome 
and time consuming. There are few Acts governing recruitment to services and 
these Acts only lay down a skeletal framework leaving the rest to be done by 
delegated legislation. 


Why left to the executive? 


23.4 It is not obligatory for the government to frame Rules for creating 
7 a service or a post or for prescribing qualifications, 
NO Sgan ems experience and pay scale etc. Article 309 does not 
limit the right of the State under Art. 73 or 162. It can 
recruit persons in exercise of its executive power.” 


23.5 If an Act or a Rule exists the government is bound to follow it. If 
the Rule is silent on a particular point then the 
government may issue appropriate instructions to fill 
in the gap, or to clarify an ambiguity or may supplement the Rules. But the 
instructions issued must not be inconsistent with any Rule or law. An instruction 
cannot amend or alter a Rule.* In the Central Government the Financial Rules, the 
Pension Rules and the Reservation Rules have numerous instructions added to 
them by the Ministry of Finance and the Department of Personnel. 


Executive instructions. 


23.6 The law making and Rule making power conferred under the proviso 
to Art. 309 is like any other Act or Rule subject to 
the Fundamental Rights. The rules must be fair, 
reasonable and just. This applies to instructions also. 
Not only the rules but the practice of the Government must not be arbitrary. Where 
a State government followed the practice of employing teachers on ad hoc basis 
for one session only so that they were not entitled to wages for the summer 
vacation and other benefits it was held that the practice is unjust and unfair. The 
government must function as a model employer.* 


Rules and Fundamental 
Rights. 


23.7 It should be noted that for recruitment 


Special Rules. 3 tea 
to subordinate judiciary, for officers of the Supreme 


2. Ramesh Prasad v. State of Bihar, AIR. 1978 S.C. 327. 
3. B.N. Nagarajan v. State of Mysore, A.LR. 1966 S.C. 1942. 
4. Rattan Lal v. State of Haryana (1985) 4 S.C.C. 43. 
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Court, for persons in the Audit and Accounts department etc. the power to frame 
recruitment rules is given in other Articles of the Constitution (e.g. Arts. 146, 148, 
234 etc.). 


23.8 Article 310 derives its ancestry from the English Law where the rule 
is that all service, military or civil, under the crown 
is held at the pleasure of the Crown. The services of 
a public servant may be dispensed with and he may be dismissed at will. There 
is no need to assign reasons. Our Constitution recognises the doctrine of pleasure 
but makes it subject to Art. 311 so that civil servants (not the Armed Forces) have 
some constitutional safeguards. If a civil servant is removed or dismissed or 
reduced in rank the formalities and the procedure prescribed in Art. 311 must be 
followed. 


Doctrine of Pleasure. 


23.9 The Constitution contains special provisions which assign a fixed 
tenure to the office-holder. Under this tenure the 
office or post is held during good behaviour and not 
under doctrine of pleasure e.g. a judge of the High Court or Supreme Court, 
The Comptroller and Auditor General, the Chief Election Commissioner, the 
Chairman and members of Public Service Commissions. 


Exceptions to the Rule. 


23.10 Tulsiram Patel is a watershed in the law of services. Till then the 
‘ Courts were always tilting the balance in favour of 
af i onea the employee. In Motiram® the Supreme Court 
: virtually abolished tenure at pleasure. A government 
servant could continue in service till superannuation. The judgement was criticised 
by Seervai who posed the question what is the source of the right to hold the post 
till superannuation? No law, rule or contract gives such a right. 
In Tulsiram® the Supreme Court reversed the trend. The Court said that 
Art. 311 provided an exception to the doctrine of pleasure. Article 309 which 
confers legislative power to make rules prescribing conditions of service is not 
an exception to the pleasure doctrine. On the other hand Art. 309 is subject to 
Art. 310 (doctrine of pleasure) and any provision which restricts the pleasure of 
the President in any law framed in exercise of the power given by Art. 309 would 
be unconstitutional. 
No Act or Rule can be framed to affect or limit the doctrine of pleasure. 
The Court made it clear that it is as much in public interest that civil servants 
should have security of tenure as that the inefficient, corrupt or those who are a 
security risk are not given protection of the Constitution. The doctrine of pleasure 
is not a thoughtless implant from the British Law but public policy requires, public 
interest needs, and public good demands that there should be ge a doctrine. The 
Court applied the principles of Tulsiram’ in Satyavir Singh. 
In Satyavir Singh’ a large number of employees of RAW (Research and 
Analysis Wing which is the intelligence agency of the government operating 


outside India) were indulging in various act of misconduct. They had resorted to 


5. Union of India v. Tulsiram Patel (1985) 3 S.C.C. 398. 
6. Motiram v. N.E.F. Railway, AJR. 1964 S.C. 600. 
7. Satyavir Singh v. Union of India (1985) 4 S.C-C: 252. 
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coercing and intimidating their co-workers. The Government dismissed the said 
employees without an enquiry. It was stated that because of coercion and threat 


no employee would come forward to give evidence. The disciplinary authority 


concluded that it was not reasonably practicable to hold an enquiry. Applying 
Tulsiram> the Court upheld the dismissal order. The Coutt protected the Government 


from its own delinquent employees. 


_ 23.11 Doctrine of pleasure is embodied in 
Can pleasure be fettered? ‘Art. 310 of the Constitution. The effect of the 
Constitutional provision is,— 


(a) that it cannot be fettered or limited by a contract. 
(b) that it cannot be fettered or limited by Rules made under Art. 309 or 
by an Act of Parliament or State legislature. Article 309 is subject to Art. 310. 


23.12 But Art. 311 is a fetter on the Doctrine of Pleasure. It is meant to 
be a Constitutional safeguard. The fundamental rights 
conferred by Arts. 14, 15 and 16 control the manner 
in which the pleasure is to be exercised. It cannot be exercised in a discriminatory 
or unfair manner. 


Valid fetters. 


E AARNA 23.13 The law does not require that the 
eed personally? pleasure under Art. 310 be exercised by the President 
or the Governor personally. It may be exercised by,— 


(a) The President or the Governor on the advice of the Couacil of Ministers, 
or 

(b) by the authority specified in the Acts or Rules made under Art. 309. 

It is not necessary for the President or the Governor to consider the matter 
personally. 


Constitutional Safeguards to Civil Servants 


23.14 Article 311 provides certain safeguards and protection to the 
government servants. It is to be noted that they are 


To whom available? 5 
available only to, — 


(a) a member of a civil service of the Union or of a State 
(b) a member of an All India Service 
(c) a person who holds a civil post under the Union or a State 


They are not available to members of the Armed Forces. 


23.15 Article 311 provides two safeguards. 


(1) Clause (1) of Art. 311 states that a person 
entitled to protection of Art. 311 shall not be dismissed 
or removed by an authority subordinate to that by which he was appointed. 

(2) No such person shall be dismissed or removed or reduced in rank 
except after an enquiry. 


What are the safeguards? 


In the enquiry he must be,— 
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(a) informed of the charges against him, and 
(b) given a reasonable opportunity of being heard. 


23.16 Prior to the 42nd Amendment Act, 1976 the opportunity of being 
heard was to be given twice. Firstly, in respect of the 
charges against him and Secondly, when it was 
proposed to impose a penalty. After the 42nd Amendment the penalty may be 
imposed on the basis of the evidence adduced during such inquiry. There is no 
legal requirement that a second hearing be given. The law has been changed. 


Only one hearing. 


23.17 As stated above the safeguards can be claimed by a class of persons 
who hold civil posts. It is not available to defence 
personnel or even civil employees employed by the 
defence services. The Armed Forces are governed by special Acts e.g, The Army 
Act, the Navy Act and the Air Force Act. 

A Civil Post means an appointment or office or employment on the civil 
side of the administration. There must be a relation of master and servant between 
the State and the person holding the post. A person employed in the Police holds 
a civil post. But employees of statutory corporations or government companies are 
not civil servants. A person procuring appointment on the basis of a false certificate 
is not a person holding a civil post. 


Meaning of Civil Post. 


23.18 In Parshottam Lal Dhingra? the Supreme Court held that reasonable 
opportunity is the right of temporary servants as it is 
of the permanent servants. But later many situations 
came before it which necessitated formulation of 
general rules. For example, if a government employs a person for a specific project 
and terminates his services when the project comes to an end no hearing is required 
because of the nature of employment. The rules were formulated by the Supreme 
Court in State of Punjab v. Sukh Raj Bahadur.’ 


(1) The services of a temporary employee or of a probationer may be 
terminated in accordance with the rules of employment. Such termination does not 
call for an enquiry. ? 

(2) The circumstances preceding the termination have to be examined. The 
motive behind it is immaterial. 

(3) If the order visits the public servant with evil consequences Or casts 
stigma on his character or integrity then the order is by way of punishment. In such 
cases Art. 311 is attracted even in case of a probationer or a temporary servant. 

(4) If the order is in a simple form which does not cast any aspersion on 
the civil servant then Art. 311 is not attracted even though superior authorities 
conducted an enquiry to ascertain the suitability of the public servant to conclude 
whether to retain him or not. ? 

(5) If there is an enquiry, i-e. a charge-sheet is served, an enquiry officer 


is appointed and an explanation is called Art. 311 will apply. 


Temporary employee 
and probationer. 


23.19 A person who is dismissed is not 


Dismissed, removed or der the Government. A 


reduced in rank. eligible for re-employment un 


8. Parshottam Lal Dhingra V- Union of India, ALR. 1958 S.C. 36. 
9. AIR. 1968 S.C. 1089. 


—— E 
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person who is removed does not become disqualified and may be re-employed. 
Both are termination of services. Article 311 treats both in the same manner. All 
termination of services may not be removal or dismissal. 

Both removal and dismissal are penalties awarded on the ground of 
misconduct or inefficiency etc. Both entail penal consequences which are contained 
in the relevant rules. In both the cases Art. 31 1(2) is attracted. 

Reduction in rank means the degradation in rank or status of the officer 
directed by way of penalty. The government servant is reduced to a lower post or 
rank or to a lower stage in the pay scale. This is done by way of penalty. The form 
of the order is not conclusive, In each case the court must look to all the surrounding 
circumstances and determine whether the order was given as a punishment. 


23.20 Suspension of a government servant is neither dismissal nor removal. 
Hence an employee who has been suspended cannot 


Suspension. claim the protection of Art. 311. 


23.21 Generally the Rules of employment provide for compulsory retire- 

ment of a government servant after he has rendered 

Compuleowayet amen the prescribed years of service. Premature retirement 
is done in public interest. It does not caste a stigma on him. No punishment is 
involved. If the decision to retire has been taken in a bona fide manner then its 
correctness cannot be challenged in a court of law. Compulsory retirement does 
not attract the safeguard of Art. 311(2) because it is not regarded as a punishment. 


23.22 Article 311(2) gives to the Government servant a valuable right. He 
Reasonable opportunity is not to be dismissed, removed or reduced in rank 
to show cause. except after an inquiry in which— 


(a) he has been informed of the charges against him, and 
(b) has been given a reasonable opportunity of being heard in respect of 
the charges. 


Naturally a question arises what constitutes a reasonable opportunity? The 
courts have considered this in numerous cases and have attempted to define the 
contents. The inquiry must be a fair inquiry in accordance with principles of 
natural justice. In this context the following are generally necessary to constitute 
a reasonable opportunity, 


(a) The delinquent servant should be informed of the charges against him. 

(b) The charges must be clear, precise and accurate. 

(c) He should be informed of the evidence by which the charges are 
sought to be substantiated. . í 

(d) If the government servant demands a personal hearing it must be 
provided. 

(e) He must be given an opportunity to cross-examine witnesses produced 
against him. 

( All evidence must be given in his presence. 

(g) No material may be relied on against the employee unless he is given 
an opportunity to explain it. 

(h) The employee should be given full opportunity to adduce evidence 
and produce witnesses. 


23.25] 
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© The employee has right to argue his case. 
G) The enquiry officer should not have a bias or prejudice in the matter. 
(k) The enquiry officer himself cannot be a witness. 


(1) If the enquiry officer has a personal stake in the enquiry he is disqualified 
from conducting the enquiry. 


23.23 The above rules are derived from the principles of natural justice. 

’ (for a detailed discussion on Natural Justice see 
| Justice. 
ponr a Chapter 32) The broad principles are: 

(1) No one can be a judge in his own cause. 

(2) Both the parties must be heard. 

(3) Reasonable notice must be given. 

(4) There should be no bias. 


ner Re ae 23.24 The proviso to Art. 311 enumerates 
hjen eo three situations in which it will not be necessary to 
conduct an inquiry, They are,— 


(a) where a government servant has been convicted on a criminal charge 
and on that ground he is sought to be dismissed or removed or reduced in rank. 

(b) where the appropriate authority is satisfied that for some reasons it is 
not reasonably practicable to hold an inquiry. Such reasons must be recorded in 
writing. 

(c) The President or the Governor, as the case may be, is satisfied that in 
the interest of the security of State it is not expedient to hold such inquiry. 


23.25 The 42nd Amendment introduced a new element. It provided for 
establishment of Tribunals for adjudication of 
disputes with respect to recruitment and conditions 
of service of persons in government service (Art. 323A). In exercise of the powers 
conferred by Art. 323A the Parliament enacted the Administrative Tribunals Act, 
1985. Under that Act the Principal Bench of the Tribunal is in Delhi and Benches 
are at 14 other places. Article 323A provided by Cl. (2)(d) that the Parliament may 
exclude the jurisdiction of all courts except the jurisdiction of the Supreme Court 
under Art. 136. Read with the Administrative Tribunals Act its effect was that there 
was no appeal from the tribunal to the High Court. Appeal lay before the Supreme 
Court only when it granted special leave to appeal under Art. 136. r 

In Chandra Kumar" the Supreme Court struck down the restriction on the 
High Courts jurisdiction in regard to judicial review as unconstitutional. It has Jaid 
down that appeal shall lie to a division Bench of the High Court from all decisions 
of the Administrative Tribunal. far 

The Administrative Tribunals do not adjudicate disputes and complaints in 
respect of— 


Service tribunals. 


(a) members of the Defence Forces. : 

(b) officers and servants of the Supreme Court or of any High Court. 

(c) members of secretarial staff of Parliament, or of any legislature of any 
State or Union Territory. 


Hade la Goreme 
10. L. Chandra Kumar v. Union of India, AJR. 1997 S.C. 1125. 
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23.26 Article 312 is an article devoted to the creation of All India Services. 
f i At the commencement of the Constitution there 
A paa Senas were only two All India Services—The Indian 
Administrative Service and The Indian Police Service. Article 312 provides that 
if the Rajya Sabha declares by a resolution supported by not less than two thirds 
of the members present and voting that it is necessary or expedient in the national 
interest to do so, Parliament may be law create an All-India Service. An All-India 
Service is common to the Union and the States. An officer is allotted to a State 
cadre and serves the Union on deputation. Recruitment to an All India Service and 
the conditions of service are regulated by an Act of Parliament. The officers are 
appointed by the President. The Parliament has enacted the All India Services Act, 
1951. The All India Services include: The Indian Administrative Service, The 
Indian Police Service, and The Indian Forest Service. 

Article 312 contemplates an All India Judicial Service also but no steps 
have been taken to establish it. The All India Services enjoy a large degree of 
independence because they are not under the control of the States even though 
working in it. Members of All India Services are posted in key posts in the States, 
In the States some posts in the administration and the police are marked as cadre 
posts which can be filled only by LA‘S. or LP.S. cadre officers. 


Chapter 24 


PUBLIC SERVICE COMMISSIONS 


24.1 To preserve a democracy it is essential that the permanent civil 
servants are appointed solely on the basis of merit. 
Our Constitution does not approve of the spoils 
system in which a number of civil servants are 
appointed on considerations of their affiliation and support to the political party 
in power. In a large country like India which has linguistic, caste and religious 
divisions, where Government is the largest employer and people attach power and 
prestige to government service, it is all the more necessary to ensure fair play in 
recruitment to maintain unity of the country and efficiency of administration. 
Reservation of vacancies in favour of certain classes of citizens (Scheduled Castes, 
Scheduled Tribes and other Backward classes) has the approval of the Constitution, 
To provide an instrumentality which will be a body of experts and which will work 
independently in a just and fair manner withstanding pressure and influence the 
Constitution created the various Public Service Commissions. 


Need for independent 
recruitment agency. 


24.2 The Constitution envisages a Public 
Union and. State Service Commission for the Union and one for each 
Commissions. 
State. 

If two or more States agree that there should be a joint Public Service 
Commission for them and their legislatures pass resolutions, to that effect, then 
Parliament may by law appoint a Joint State Public Service Commission to serve 
their needs (Art. 315). 

The Union Public Service Commission (UPSC) may if requested by the 
Governor of a State, with the approval of the President agree to serve all or any 
of the needs of a State (Art. 315). 

A Commission consists of a Chairman and a number of members. The 
number of members and the conditions of service shall be determined in the case 
of UPSC or a Joint Commission by the President and in the case of a State PSC 
by the Governor. This is done by making regulations. The conditions of service 
of a member of a Commission shall not be varied to his disadvantage during his 
term of office (Art. 318). 


24.3 The Chairman and members of the UPSC or a Joint Commission 

are appointed by the President. Those of a State 

Appointment, term)of Commission are appointed by the Governor of the 
em ‘i State. No qualifications are prescribed for being a 
member or chairman. But it is laid down in Art. 316 that as nearly as may be one- 
half of the members of every Commission shall be persons who have held office 
under the Government of India or of a State for 10 years. Under this clause, officers 
belonging to L.A.S., LP.S., LF.S., Engineers serving the Union and officers of the 
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Armed Forces who have retired or are on the verge of superannuation are appointed 
members. This is to ensure that persons who have a first hand experience of 
government service guide the policies to be adopted by the commission. They are 
in a better position to understand the needs of the government and the qualities 
required of a candidate. Generally the seniormost member is appointed as Chairman 
though it is not a legal requirement. 

A member of a Commission holds office for a term of 6 years from the date 
he enters upon his office or until he attains the age of 65 years in the case of UPSC 
and 62 years in the case of a State Commission or a Joint Commission. If a member 
is appointed as Chairman he is entitled to a full term of 6 years but the age limit 
continues. He has to lay down his office after 6 years or on attaining the prescribed 
age, whichever is earlier! 

The requirement that 50% of the members shall be civil servants is directory” 
The proportion of 50% is desirable but not compulsory. The total strength of a 
Commission may vary from time to time due to retirement or death. The resultant 
vacancy may not be filled immediately. The validity of the appointment of a 
member cannot be challenged on the ground that he did not belong to the category 
which was required to make up 50% ratio.” 


24.4 A member of a Commission may resign 


Resignation and removal. 3 at 
i: his office by writing addressed to,— 


(a) the President in the case of UPSC or a Joint Commission 
(b) the Governor in the case of a State Commission. 


Provision exists for the removal of a member before the expiry of his term. 
He may be removed by the President on the ground of misbehaviour. The Supreme 
Court alone may inquire about misbehaviour on a reference made by the President. 
It is to be noted that a member of a State Commission may be removed only by 
the President (and not by the Governor). Once the Supreme Court has reported that 
the member was guilty of misbehaviour the President has no choice but to remove 
the member.* Misbehaviour has not been defined. Accepting bribe, showing favour, 
tampering with marks would generally amount to misbehaviour. In a case where 
a member slapped the Chairperson (a lady) it was held his conduct constituted 
misbehaviour.* If a member is interested in any contract with the Government of 
India or of any State or participates in any way in the profits of such contract then 
such conduct is deemed misbehaviour [317(4)]. 

In some cases the President may remove a member without making a 
reference to the Supreme Court. These are: 


(a) The member is adjudged an insolvent 

(b) The member engages in some other employment while in office 

(c) The member is unfit to continue in office by reason of infirmity of mind 
or body. 


> Whether the infirmity incapacitates the member from discharging his duties 
is for the President to determine. Blindness may not cause such infirmity in all 
cases. 


1. State of Mysore v. Bidap, A.LR. 1973 S.C. 2555. 
2. Jai v. State of Bihar (1993) 2 S.C.C. 597. 
3. Reference under Art. 317(1) (1990) 4 S.C.C. 262. 
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24.5 The Constitution seeks to maintain the independence of members, 
In para. 15.17—we have noticed how it ensures 
independence of the judiciary. This is sought to be 
achieved in several ways,— 


1, The Chairman and members do not hold office during pleasure. They 
hold it for a fixed term. 

2. A member may be removed only by the President and that too on the 
grounds and in the manner provided in the Constitution. 

3. The conditions of service of a member shall not be varied to his 
disadvantage after his appointment. 

4. The expenses of the Commission are charged on the Consolidated Fund 
of India or of the State. 

5. A member on the expiration of his term is ineligible for reappointment, 

6. A member is prohibited from taking employment under the Government 
after ceasing to be a member. 


Provisions to ensure 
independence. 


24.6 On ceasing to hold office — 


Prohibitions in regard to (a) The Chairman of UPSC shall be ineligible 
holding of offices after for further employment under the Government of India 
ceasing to be a member. or of any State. 

(b) The Chairman of a State Commission shall be eligible for appointment 
as a member or Chairman of the UPSC or as Chairman of any other State Commission. 
He will not be eligible for any other employment under the Government of India 
or of any State. 

(c) A member of the UPSC is eligible for appointment as Chairman of the 
UPSC or Chairman of any State Commission. But he cannot take up any other 
employment under the Government of India or of any State. 

(d) A member of a State Commission shall be eligible for appointment as 
Chairman or member of UPSC or a Chairman of any State Commission (including 
the one of which he is a member). But he will not be eligible for any other 
employment under the Government of India or of a State. 


Summarising the above provisions it may be stated that all employment is 
barred for the Chairman of the UPSC. In case of others they may be employed 
within the Commission but not outside. 

Where a former member of a Commission was appointed as Governor the 
Supreme Court’ held that the appointment is not prohibited by Art. 319 because 
the office of the Goyernor is not employment under the Government. It is a 
Constitutional office. 

The decision is rather unsatisfactory. It virtually states that a member 
cannot be appointed as a Secretary to the Government because it is allurement 
which may invite the member to compromise his position but the office of a 
Governor is not such an allurement. It does not seem to be logical or practical. 


24.7 Article 320 lays down the functions of a Public Service Commission. 

Article 321 provides that the Parliament or the legis- 

Functions of the lature of a State may add to the list of functions. The 

Commission. functions are of two types: (a) duties (b) advisory 
functions. 


4. Hargovind Pant v. Raghukul Tilak, A.J.R. 1979 S.C. 1109. 
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24.8 The duties of a Public Service Com- 


ties. we = 
Putte mission, enumerated in Art. 320, are: 


(1) To conduct examinations for appointment to the Services of the 
Union (in case of UPSC) and the Services of the State (in case of a State PSC). 

The examination may be selective or competitive. The written examination 
is conducted to test the capacity of the candidates. A viva voce examination may 
be conducted in addition to the written examination. Where the recruitment Rules 
framed by the appropriate Government prescribe the mode of recruitment it must 
be followed. What percentage of marks is to be allocated to the written test and 
the viva voce is generally prescribed by the Rules. It is for the experts to determine 
and the courts do not interfere except where it is arbitrary or mala fide. The most 
prestigious examination conducted by the UPSC is the Civil Services Examination. 
It consists of 3 stages—Preliminary Examination, Written test and Viva voce. 
Candidates are eliminated at every stage. 

(2) It is the duty of the UPSC if requested by two or more States to assist 
those States in framing and operating schemes of joint recruitment for any services 
requiring special qualifications. 

(3) Any matter that may be referred by the President or the Governor for 
advice. j 


24.9 A Commission has many advisory 


Advisory functions. 3 
functions. It must be consulted— 


(a) on all matters relating to method of recruitment to civil services and 
civil posts. 

j (b) on the principles to be followed in making appointments to civil 
services and posts, in making promotions and transfers from one service to another 
and on the suitability of such candidates. 

(c) on all disciplinary matters affecting a person under the Government 
(Central or State) in a civil capacity. This includes memorials and petitions 
relating to such matters. 

(d) on any claims by or in respect of a person in service under the 
Government (Central or State) that any costs incurred by him in defending any 
proceedings instituted against him for acts done in the execution of his duty 
should be paid by the Government. 

(e) on any claim for the award of a pension in respect of injuries sustained 
by a person while in government service in a civil capacity. 


24.10 In Manbodhan Lal the Supreme Court held that any irregularity 
in consultation with the Public Service Commission 
i or taking action without consultation does not 
invalidate the final order of the Government. For the omission of or irregularity 
in consultation, the aggrieved officer has no remedy in law.° 


Effect of non-consultation. 


24.11 In D’Silva® Art. 320(3) (which enumerates all the advisory functions) 
AGS Fok Binditg, has been held to be directory and not mandatory. 
Non-compliance with it does make the act or order 


5. State of U.P. v. Manbodhan Lal Shrivastava, A.J.R. 1957 S.C. 9 
& D'Silva v. Union of dia, ALR Wor ee ite O ta 
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invalid. The Commissions function is purely advisory. The advice is not binding 
on the Government. The law requires that the Government should not blindly 
follow the advice. It must apply its mind to the matter in question.’ If it acts 
blindly the order would be vitiated by mala fides. 

If the Government does not accept any of the recommendations of the 
Commission it must place before the Parliament or the State legislature, as the case 
may be, a memorandum explaining the reasons for not accepting the advice of the 
Commission (Art. 323). 


24.12 Proviso to Art. 320(3) empowers the President and the Governor to 

, 3 make regulations specifying the matters in which 

A e a either (a) generally or (b) in particular class of cases 

or (c) in particular circumstances it shall not be 

necessary to consult a Public Service Commission. Regulations may be retrospective 

also such Regulations are to be laid before each House of Parliament or the State 
legislature and may be modified or repealed by the appropriate legislature. 


3 ; 24.13 The Constitution itself provides that 
Fxolualon cc in two cases it will not be necessary to consult a 
Public Service Commission [Art. 320(4)]. They are: 


1. In the matter of reserving appointments or posts in favour of any 
Backward Class of citizens as envisaged in Art. 16(4). 

2. In the matter of considering the claims of Scheduled Castes and 
Scheduled Tribes in making appointments as envisaged in Art. 335. 


R r F 24.14 It is the duty of the UPSC (Art. 323) 
Reports of Public Service to present annually to the President a report as to the 
work done by the Commission. 
The President shall cause to be laid before the Parliament,— 


(a) a copy of the report and 
(b) a memorandum explaining the reasons where the advice of the 


Commission was not accepted. 


The State commissions present their report to their Governor who causes 
it to be laid before the legislature alongwith reasons of non-acceptance of advice 
in concerned cases. 

The Government does not have an unfettered power to reject the advice of 
the PSC. If the order of the Government is arbitrary or mala fide a court may 
interfere. It may reject the advice if the Commission has not followed the rules or 
there has been corruption or favouritism. If the Government has changed its policy 
and reduced its requirement to fill the posts it is free to take reduced number of 
candidates. If it decides not to fill any post it may not appoint any person. 


7. Jatinder v. State of Punjab, A.LR. 1984 S.C. 1850. 


Chapter 25 


ELECTIONS 


25.1 The Preamble to the Constitution declares that India is a 
DEMOCRATIC REPUBLIC. This implies that all 
citizens who are eligible to vote will have the right 
to participate in elections. We have a Parliamentary form of Government so the 
party securing a major share of the votes of the citizens or a coalition of parties 
who are able to obtain support of a majority of legislators in the popular house 
(Lok Sabha or Legislative Assembly, as the case may be) form the Government. 
To vote in an election is the cherished right of every citizen in a democracy. India 
is the largest democracy of the world. More than 67.5 crore citizens had the right 
to vote for elections to the 14th Lok Sabha in 2004. 

The Constitution contains a bare outline of the law of Elections and the 
powers and functions of the Election Commission. The detailed provisions are 
contained in the following Acts. 


1. The Presidential and Vice-Presidential Election Act, 1952. 
2. The Representation of People Act, 1950. 

3. The Representation of People Act, 1951. 

4, The Delimitation Act, 2002. 


as also in various Rules and Orders etc. framed or issued under the above Acts. 

It must be remembered that the right to elect or vote is regarded as a 
statutory right. Even though it is fundamental to a democracy it is not a fundamental 
right,! 


Democracy and elections. 


25.2 The provisions discussed below are of 
general applications and apply to elections to the 
Parliament and the State legislatures. 


Constitutional provisions 
regarding elections. 


(a) For every territorial constituency there will be one general electoral roll 
(Art. 325). Under the Government of India Act, 1935 there were separate electoral 
rolls for Muslims, Sikhs, Indian Christians efc. The partition of our country is 
attributed to the existence of this communal representation and separate electorates. 
The Constitution makers, learning from their experience, prohibited the evil practice. 
3 (b) No person shall be ineligible for inclusion in the electoral roll on 
grounds of religion, race, caste, sex or any of them. In other words if a citizen 
fulfills other qualifications it cannot be said that his name will not be included 
in the electoral rolls because he belongs to a particular religion or caste efc. A 
citizen cannot be refused to be enrolled because she is a woman. In U.S.A. and in 
U.K. initially women had no right to vote. In India they have equal right from the 
very beginning (Art. 325). 


1. P. Nalla Thampy v. B.L. Shanker, A.J.R. 1984 S.C. 135. 
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(c) No person can claim to be included in a special roll on the grounds of 
religion, race, caste etc. (Art. 325). 

(d) Adult suffrage shall be the rule for elections. In other words if a 
citizen is — 

(i) 18 years of age on the date fixed by the legislature, and 

(ii) not disqualified by any law, 


he is entitled to be registered as a voter. 

The common disqualifications are based on unsoundness of mind, conviction 
for crime, corrupt practice at an election etc. They are contained in the 
Representation of People Act. Adult suffrage means that barring exceptions every 
citizen who is an adult possesses the right to vote. A person may be registered as 
a voter in only one constituency. He must also be ordinarily resident in the 
constituency in which he desires to be registered. 

(e) Seats have been reserved for Scheduled Castes and Scheduled Tribes. 
There is a provision for nomination of not more than 2 members of the Anglo 
Indian community in the Lok Sabha and 1 member in a State Assembly. Apart from 
these there is no reservation for any religion or community. 


25.3 The Parliament has the power to make laws regarding all aspects of 
elections (Art. 327). This power is subject to the 
provisions of the Constitution (e.g. Arts. 325, 326 
etc.). The Parliament may legislate not for elections to Parliament alone but for all 
other legislatures. The State legislature has a subordinate role. It can enact a law - 
in respect of election to State legislature only to the extent that Parliament has not 
made any provisions. In other words it can supplement Parliamentary legislation. 
State Acts are subject to the provisions of the Constitution and of the Parliamentary 
Acts. 


Powers of legislature. 


Parliament has enacted the Representation of People Acts of 1950 and 
1951 and the Delimitation Commission Acts of 1962 and 1972. 

For election to Lok Sabha and State Assemblies, all constituencies are 
single member constituencies. Each voter has one vote. The vote is not transferable. 
The candidate securing the largest number of votes is declared elected. 


25.4 To ensure free and fair elections the Constitution establishes an 

The Eee Goninon Election Commission. Provision was made for the 

i establishment of a Commission consisting of more 

than one commissioner. Till 1989 it consisted of the Chief Commissioner alone, 

In 1989 one more commissioner was added. In 1990 the National Front government 

again made it single member. On 1-10-1993 provision was made to appoint two 

more Commissioners. Since then the Election Commission consists of a Chief 
Election Commissioner and two Election Commissioners. 


Functions of the 25.5 The Commission performs the functions 
Commission. allotted to it in regard to three elections,— 


(1) Elections to Parliament. é 
(2) Elections to State legislatures (including Union Territories). 
(3) Elections to the office of the President and Vice-President. 


7 —————— 
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The functions it performs are: 


(a) preparation of electoral rolls. 

(b) conduct of elections. 

(c) counting of votes and declaration of results. 

(d) to advise the President in regard to the question whether a member 
of Parliament (Art. 103) or a State legislature has become subject to any disquali- 


fitation (Art. 192). 
(e) to advise the President in the appointment of Regional Commissioner. 


25.6 The role of the Election Commission is pivotal. Impartiality of 
Provision to ensure elections is vitally linked to the independence of the 
independence of the Commission. The Constitution read with the Chief 
Commission. Election Commissioner and other Election Com- 
missioners (Conditions of Service), Act provides that,— 


(a) The appointment of an Election Commissioner is not based on pleasure. 
It is an appointment for a term of 6 years or till the age of 65 years, whichever 
is earlier 

(b) An Election Commissioner may be removed on the same grounds and 
by the same method as is applicable to a judge of the Supreme Court. 

(c) The conditions of service of a Commissioner shall not be varied to his 
disadvantage after his appointment. 

(d) An Election Commissioner or a Regional Commissioner shall not be 
removed from office except on the recommendation of the Chief Election 
Commissioner. 1 

(e) The Union and the State Governments are under an obligation to make 
available to the Commission such staff as may be necessary for the discharge of 
its functions. 


25.7 Article 329 is a special provision. It gives blanket protection to all 
laws relating to delimitation of constituencies. The 
result is that when a delimitation commission draws 
the boundaries of a territorial constituency and its orders regarding delimitation 
are published they become final and cannot be challenged in any court of law 
[Art. 329(a)]. 

Article 329(b) provides that no election to either House of Parliament or 
to a House of a State legislature shall be called in question except by an election 
petition presented to such authority and in such manner as may be provided by 
appropriate law. 

Interpreting this Article the Supreme Court has laid down”? that this clause 
bars the jurisdiction of the Courts to entertain any matter relating to elections. 
Such matters can be questioned only by way of an election petition under the law 
made and procedure prescribed by an appropriate legislature. Election in this 
context is given the widest meaning. It includes the entire process and all stages 
culminating in the declaration of a candidate as elected. 


Election Disputes. 


2. Ponnuswamy v. Returning Officer, AIR. 1952 S.C. 64. 
3. Mohinder Singh v. Chief Election Commissioner, A.J.R. 1978 S.C. 851. 
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25.8 Since 1966 a High Court alone has the jurisdiction to hear an 
PAE election petition. Appeal lies to the Supreme Court. 
regard to election petition. There is no intra court appeal from single Bench to 

division Bench. 

Article 323B of the Constitution inserted in 1976 contemplates the enacting 
of law for appointment of tribunals in regard to elections to either House of 
Parliament or of a State legislature. It is also provided in CI. (d) that such law may 
exclude the jurisdiction of all courts except the Supreme Court. 

No such law has been enacted. It should be noted that in Chandra Kumar* 
the Supreme Court has held that the exclusion of the jurisdiction of the High Court 
is unconstitutional and void. The result is that if at any time a law is enacted to 
create an election tribunal an appeal shall lie to the High Court. 


25.9 By the Constitution (39th Amendment) Act, 1975 a provision viz. 
Art. 329A was added for providing for resolution of 
disputes in regard to election to Parliament in the 
case of Prime Minister and Speaker. The purpose of this amendment was to make 
the election petition filed against Smt. Indira Gandhi infructuous. She succeeded 
in her objective and her election was saved. 

The Janata government omitted this Article by the 44th Amendment in 
1978. 

The repealed article reminds us that a brute legislative majority can be used 
to amend the Constitution with a view to save the chair of one individual. 


The repealed Art. 329A. 


4. L. Chandra Kumar v. Union of India, A.LR. 1997 S.C. 1125. 
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Chapter 26 


OFFICIAL LANGUAGE 


26.1. Hindi is the language that is spoken in most part of the country 
f north of Godawari. When the British rulers allowed 
pee e as local languages to be used for limited purposes in 
administration and courts they did not permit Hindi to be used but imposed Urdu 
as the language of Courts in the whole of north India. Thus Urdu came to be used 
in the courts and in writing conveyances (Sale deeds, mortgage deeds, leases etc.). 
Since 1906 when the Muslim League was established it was being stated that Urdu 
is the language of the Muslims. The statement was factually incorrect then and is 
false even today. The Muslim of Kerala speaks Malayalam and of Tamil Nadu, 
Tamil. Even in Pakistan in Punjab the mother tongue of muslims is Punjabi and 
the Sindhi Muslim is continuing with Jiye Sindh agitation. Bangladesh separated 
from Pakistan because it regarded Bengali as its national language. 

Ever since 1915 when the Unity Pact was finalised at Lucknow between 
the Congress and the Muslim League, the Congress always tried to project that 
it represented the whole of India including the Muslims. The Muslim League 
claimed that it alone had the right to speak for the Muslims and dubbed the 
Congress as Hindu Congress. They regarded the Muslim leaders in Congress as 
show pieces. The British never accepted the claim of the Congress to represent the 
Muslims, 


26.2 The Congress under the leadership of Gandhiji adopted a language 
r policy which was in tune with its method of forging 
ne asa tool for Hindu-Muslim unity. As part of this policy, Gandhiji 
stated that the Congress supports Hindustani. 
Hindustani would be neither Hindi nor Urdu, but a mixture of both. It may be 
written in Dev Nagari or Persian script. Hindustani was neither a spoken language 
nor the language of literature or science. It was a language which was to be cloned 
in a laboratory. It was opposed by others. Prominent among whom were 
Shri Purushottam Das Tandon, Ravishankar Shukla, Seth Govind Das, Ghanshyam 
Singh Gupta and Bal Krishna Sharma ‘Navin’. Those who tried to develop 
Hindustani included Sundarlal and Shrimannarayan. On the issue of Hindi and 
Hindustani, Gandhiji resigned in 1945 from the Hindi Sahitya Sammelan. He was 
earlier President of the Sammelan and was instrumental in forming Dakshina 
ae Hindi Prachar Sabha for the purpose of spreading Hindi in the southern 
ndia. 

When with Independence the country was divided the masses felt that 
Hindustani is a mirage which can never be an instrument to forge unity between 
Hindus and Muslims. Hindi Sahitya Sammelan passed a resolution for adoption of 
Hindi as the national language. 
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26.3. The Rules Committee of the 
Constituent Assembly had prepared a rule (Rule 29) 
which laid down that 

in the Assembly business shall be transacted in Hindustani (Hindi or Urdu) 

or English ... with the permission of the President, a member may address 

the House in his mother-tongue. 

The Fundamental Right sub-committee had prepared a draft in which the 
official language was to be Hindustani, written at the option of the citizen either 
in the Devanagari or the Persian script. 


Hindustani in Rules 
Committee. 


26.4 The Constituent Assembly had a membership of 298 (after partition) 
out of which 208 belonged to the Congress. Before 


Hindi preferred by the 
Congress Parianrentane a proposal ora draft was brought before the 
Party. Constituent Assembly it was discussed in the Congress 


Parliamentary Party. On the 16th July 1947 the 
Congress Legislative Party discussed which should be the official language— 
Hindi or Hindustani. Supporters of Hindustani included Jawaharlal Nehru, Maulana 
Azad and Patel. But when votes were cast 63 were in favour of Hindi and 32 for 
Hindustani. For Devanagari script 63 were in favour and 18 against. The result of 
this voting was reflected in the draft Constitution. In February 1948 when the draft 
Constitution was circulated it contained the word Hindi and not Hindustani (Hindi 
or Urdu). 


26.5 In the Constituent Assembly there was no controversy in regard to 


BON 3 ii. i 
Adoption of the Part Hindi as official language of the Union. Whateve 


relating to official heat was generated was in regard to the period during 
language in the which English was to continue and the use of 
Constituent. Assembii Devanagari numerals. In order to draft the Part relating 


to official language a drafting committee was constituted which had 16 members 
including Dr. B.R. Ambedkar, Maulana Azad and Shyama Prasad Mukherjea. 
Of these members the major work was done by Gopalaswamy Ayyangar and 
K.M. Munshi. They hammered out a draft which was approved by all. That is why 
it is called Munshi Ayyangar formula. 


26.6 Some anglophiles and anti-national elements have created a falsehood 

tha) 7 which is being repeated by others. It is that the 
A,cenenl Je ipunin: Constituent Assembly accepted Hindi as Official 
Language by one vote. Some even go to the extent of stating that the President 
of the Constituent Assembly had by his casting vote made Hindi the Official 
Language because the votes were equal on both sides.' Such persons and 
organisations have scant regard for truth. Granville Austin? has narrated the correct 
facts. A.G. Noorani? has also given the facts as they are. Anyone who cares to go 
through the Constituent Assembly Debates knows that there was no division in the 


1. For example, Malayala Manorama—Year Book went on repeating the falsehood 


year after year. : 
2. Granville Austin—Indian Constitution—Cornerstone of a nation: 


3. A.G. Noorani—Frontline, dated 4th April 1997. 
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Assembly on any question. The part pertaining to the Official Language was 
adopted unanimously.’ 


26.7. Part XVII pertains to Official Language. It has four chapters 
devoted to (1) Language of the Union, (2) Regional 
Languages, (3) Language of the Supreme Court, High 


Courts etc. and (4) Special Directives. 


Part XVII a brief outline. 


26.8 Article 343 declares that Hindi in Devanagari script. shall be the 

5 official language of the Union. But the numerals 
maai Language. of. the shall not be written in Devanagari. They shall be 
¢ written in international form of Indian numerals. 


26.9 It is interesting to note that the Romans used to write numerals as 
I, I, I, IV ... IX, X etc. They are still called Roman 
numerals. The decimal system, place value system 
and the numerals 1, 2, 3, 4 etc. were invented and developed in India. The Arabs 
learnt the numerals from India. They call the numerals Hindsa (Indian). The 
Europeans in turn got them from the Arabs and termed them the Arabic numerals. 
Our Constitution describes the numerals as international form of Indian numerals. 

In the Constituent assembly there was difference of opinion in. regard to 
adoption of these numerals. Proviso to Art. 343 states that the President niay 
authorise the use of Devanagari form of numerals in addition to the international 
form. It may be noted that in Madhya Pradesh, Uttar Pradesh erc. Devanagari script 
has been adopted which includes Devanagari numerals. In the Centre the numerals 
form an exception to the script. 

Clause (3) of Art. 343 empowers the Parliament to provide by law for the 
use of Devanagari form of numerals for such purposes as may be specified. 


Script and numerals. 


26.10 Clause (2) of Art. 343 is an overriding provision. It negates the 
declaration made in Cl. (1). Hindi is declared as the 
official language of the Union by Cl. (1). Clause (2) 
says that for a period of 15 years from the commencement of the Constitution, the 
English language shall continued to be used for all those purposes for which ıt 
was being used before that date. 

Clause (3) provides that after the period of 15 years the English language 
may be used for such purposes as may be specified in a law made by Parliament. 
It was contemplated that after 15 years Hindi will occupy the whole area except 
some small areas to be specified by law made by the Parliament. 

Parliament enacted the Official Language Act, 1963. This was amended 
in 1967. Section 3 of the Act has given a blanket permission unlimited in point 
of time for the use of English for all purposes for which it was being used 
before the commencement of the Constitution. No restrictions have been imposed. 
English is not the official language according to the Constitution but in practice 
t is ea Ss is the combined effect of the Art. 343 and the Official Language 

ct, s t 


Continuance of English. 


4. Constituent Assembly Debates, Vol. 9, pages 1490-91. 
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26.11 Article 344 states that at the expiration of 5 years from the 
co i ituti a 
E mmencement of this Constitution and later after 
Commision: 10 years from such commencement the President shall 
appoint a Commission. The Commission will consist 
of a Chairman and members representing different languages specified in the 
8th Schedule. 
The duties of the Commission will be to make recommendations to the 
President as to— 


(a) the progressive use of the Hindi language 

(b) restrictions on the use of English language 

(c) the language to be used for the purposes mentioned in Art. 348 

(d) the form of numerals 

(e) any other matter that may be referred to the Commission by the President. 


In making its recommendations the Commission will have due regard to 


(i) the industrial, cultural and scientific advancement of India, and 
(ii) the just claims of persons belonging to non-Hindi speaking areas in 
regard to the public services. 


On 7-6-1955 an Official Language Commission was constituted with 
Shri B.G. Kher as Chairman. It had 20 other members representing different languages. 

In 1960 another Commission was to be appointed as envisaged by 
Art. 344(1) but was not appointed. 


26.12 Article 344 further lays the framework for the appointment of a 
Parliamentary Committee to examine the recommen- 
dations of the Official Language Commission and to 
report to the President their views on it. On a resolution moved by the Home 
Minister a Committee was constituted in 1957. It consisted of 20 members from 
Lok Sabha and 10 from Rajya Sabha. Shri Gobind Ballabh Pant (Home Minister) 
was its Chairman. 

It was envisaged that linguistic switch-over from English to Hindi would 
be gradual. The Commission and the Committee will lay down the manner in 
which it would be done according to a definite plan. The switch-over was to be 
completed by January 1965. 


Parliamentary Committee. 


26.13 It is further mandated that after consideration of the report of the 
better Parliamentary Committee the President may issue 
presidents grasi directions in accordance with the report [Art. 344(6)]. 
The first Presidential Order was issued on 27th April 1960. Subsequently some 
more orders have been issued. The power of the President to issue orders is wide 
and far reaching. This power would prevail notwithstanding anything in Art. 343.5 
The power is to be used to promote the spread of the Hindi language." The order 
may even be contrary to or different from Art. 343. 


26.14 The combined effect of Arts. 343, 344 and 351 is to prepare a road 
Combined effect of map and action plan for change-over from English 
Arts. 343, 344 and 351. to Hindi and other Indian languages. This was to be 


5. Union of India v. Murasoli Maran, AJR. 1977 S.C. 225. 
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based on the recommendations of a Parliamentary Committee which was to examine 
the report of a Commission of Experts (The Official Language Commission). On 
considering the views of the Committee the President would issue directions. 
Parliament may enact laws for the purposes mentioned in Art. 343. 


26.15 As seen above, the Constitution aimed at replacement of English 

y by Hindi and other Indian languages. The Official 

Pi ger ap gp ang Language Commission and the Parliamentary 

i Committee on Official Language prepared a plan. 

The Presidential Order of 1960 issued directives. But subsequently the Official 

Languages Act, 1963 was enacted. Its amendment in 1967 was a step aimed to 

perpetuate English. In actual practice for the official purposes of the Union English 

continues to be used. Hindi is in practice used in official purpose only to the 

extent it is compulsory under the Official Languages Act and Rules framed under 
it. Otherwise it occupies negligible space in the Union government work. 

It is an example of how politicians frustrate the objectives set by the 
Constitution and also how an English knowing elite which controls the levers of 
power runs the administration in a foreign language which the masses do not 
understand. It is the negation of democracy. India has the dubious distinction of 
being a democratic republic where the Union government mainly functions through 
the language of former rulers 


Regional Languages 


26.16 The Constitution does not specify the official language of the 
bn different States. Article 345 empowers the States to 
Suey Language of a adopt one or more languages in use in the State or 
Hindi as their official language. This has to be done 
by enacting a law. Most of the larger States have adopted the dominant language 
as their official language. For example Maharashtra has adopted Marathi, Tamil 
Nadu — Tamil, U.P. — Hindi. Punjab and Gujarat have adopted Hindi along with 
Punjabi and Gujarati respectively. Surprisingly some of the small States of North- 
west e.g. Nagaland, Meghalaya, Arunachala Pradesh etc. have adopted English as 
their official language. But declaring a particular Indian language as Official 
Language does not result in prohibiting the use of English and does not render 
invalid an order or proceeding written in English.° 


Communications between Iiè 26.17 Where the Union has authorised an 
one State and another or Official Language it shall be the language for 
between Union and a State. communication between— 


(a) one State and another, and 
(b) a State and the Union (Art. 346). 


Such language is Hindi and as per the Official Languages Act the use of 
English is permitted. 
The proviso to Art. 346 allows two or more States to agree that Hindi shall 


6. Dahyabhai v. Natwarlal, AJ.R. 1957 M.P, 1. 
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be used for official communication between them. U.P., Bihar, M.P. and Rajasthan 
are some of the States which have entered into such agreements. 


26.18 Article 347 empowers the Union to interefere with the decision of 

ee i a State in regard to its official language. If a demand 
Duets ayna Faesient is made and the President is satisfied that a substantial 
language. proportion of the population of a State desire that 
their language be recognised by the State then the 

President may direct that such language shall be recognised as official language 
in the whole of the State or a part of it for such purposes as may be specified. 


26.19 What percentage would constitute substantial proportion, of the 
We eaeh population is not indicated in the Constitution. The 
proportion of population? Congress Working Committee had on 5th August 
1949 passed a resolution in which it had fixed 20% 

as substantial proportion.’ It seems reasonable to adopt it as a standard. 


Language of The Supreme Court, High Courts, Bills, Acts, Orders, Rules ete. 


Article 348 says that until Parliament by law otherwise provides all 
proceedings in the Supreme Court and the High Courts shall be in the English 
language. The change of medium in the law courts requires better preparation. 
Hence it was left to the Parliament. The time limit of 15 years would not apply 
to the courts. 


26.20 The Official Language Act, 1963 (s. 7) contains a provision that 
Hindi or the Official Language of the State may be 


Language of High Court— used for judgement, decree or order passed or made 
Judgement, decree etc. by a High Court with the previous consent of the 
President. 


Till September 2005 four High Courts had obtained such consent they are 
Bihar, Madhya Pradesh, Rajasthan and Uttar Pradesh. A large number of judgements 
are being delivered in these High Courts in Hindi. 


26.21 While the Official Language Act deals with the language of 

; judgement, decree or order passed or made by a High 

peel anh Myc ie Court, Art. 348(2) empowers the Governor to authorise 

À the use of Hindi or the official language of the State 

in the proceedings in the High Court. In this context proceedings includes petitions, 

applications, appeals, oral and written submissions and documents to be filed. This 
can be done by an order. There is no necessity to enact a law. 


26.22 Parliament has not enacted any law to allow Hindi to enter the 
portals of the Supreme Court. The Supreme Court 

a guage Seah tL hears only those who appeal or petition in English. 
: In Madhu Limaye v. Vedmurthy® the Supreme Court 


7. Resolution on Language Policy (1949-57) published by Indian National Congress. 
8. A.LR. 1971 S.C. 2608. 
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refused to hear the petitioner personally in Hindi on the ground that doing so 
would be unconstitutional. 


26.23 This provision has been often misunderstood. The purpose of 
Art, 348 was to ensure that Acts passed by the 


pra My Parliament and the State legislature continue to be 
pgm Aes a available in English till such time the High Courts 


and the Supreme Court are working through English. 
If a law is enacted in Hindi or some other official language the High Court and 
the Supreme Court may not be able to interpret it without extrinsic aid. It was 
therefore provided that the State which enacts a law in a language other than 
English will publish a translation of the Act in the English language. The publication 
will be in the Official Gazette and under the authority of the Governor, A translation 
published in this manner shall be deemed to be the authoritative text of the Act 
in the English language. This applies to Ordinances and Bills and to Orders, Rules, 
Regulations erc. 

A similar provision is contained in s. 5 of the Official Language Act for 
Bills, Acts, Ordinances, Rules, Regulations etc. In the case of the Union the 
publication is under the authority of the President in the Gazette of India. 

26.24 The Allahabad High Court has in Ramrati® and again in Matabadal'° 

failed to grasp the implication of the provision 
Raoa Alehabad relating to authoritative texts. It has held that the text 
reconsideration, in English language shall be the only authoritative 

text. The Constitution, the Official Languages Act, 
1963, The Authoritative Text (Central Laws) Act, 1973 and the various State Acts 
contemplate a multiplicity of texts. The authoritative text of an Act may be in 
more than one language. The Allahabad decision leads to the anomaly that after 
publication of the translation the original text in Hindi which was considered and 
passed by the legislature ceases to be of an authoritative text, If it were so after 
the Hindi text of the Constitution has been published in pursuance of Art. 394A 
the English text passed by the Constituent Assembly would no more remain an 
authoritative text. The Acts of Parliament have been translated and published as 
authoritative texts in Hindi. It does not mean that after such publication the Hindi 
text is the only authoritative text. 

Under the Act of 1973'' the authoritative text of the Indian Penal Code, 
The Indian Contract Act and hundreds of other Acts have been published in almost 
all the major languages of India. 

Even the Charter of the United Nations is available in 5 languages and each 
one is authoritative. 

The purpose of Art. 348((3) is to make an institutional arrangement for 
availability of authoritative text in the English, In the same manner the two 
Central Acts and many State Acts provide for availability of authoritative texts in 
other languages. It is not its purpose or effect that all laws must be enacted only 
in the English language. 

9. Ramrati v. Gram Samaj, AAR. 1974 All. 106. 


10. Matabadal Pande v. Board of Revenue (1984) U.P. Tax Cases 570. 
IL. Authoritative Text (Central Laws) Act, 1973. 
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26.25 Where an Act of Rule has been originally made in a language other 
than English and the authoritative text of the Act or 


Enah tort bo Rule is not published in the English language, such 
prepared, non publication does not in anyway effeet the validity 


of the original legislation,'* " The Indian language 
version comes into effect immediately on obtaining assent, In the absence of the 
English version the Indian language text alone will be operative 


Special Directives 
26.26 Article 350 confers an important right. An aggrieved person has the 
right to submit a representation for redressal of any 
peered praata grievance to any officer or authority of the Union or 


a State in any of the languages used in the Union or 
in the State, as the case may be, 


26.27 Article 351 is a directive addressed to the Union. It is a directive 
Ciecthie’ (eee h which is not included in Part IV of the Constitution. 
of Hindi language. aise: The directive contains guidelines for the development 

and spread of Hindi. For building the vocabulary 
words should be drawn primarily from Sanskrit and secondarily from other 
languages. 

Where pensions were granted to persons who took part in spatican against 
Hindi the Supreme Court struck down the order as unconstitutional’ with reference 
to Art. 351. If a government servants gets an additional qualification by learning 
Hindi this is not violation of Art. 351.5 

It is on the basis of Art. 351 that the Supreme Court held that prescribing 
Sanskrit as an optional subject without prescribing Arabic or Persian does not 
militate against secularism, Nor can it be regarded as communal." 


Eighth Schedule 


26.28 The Constitution contains the Eighth Schedule, references for which 
are to be found in Article 344(1) and 351. Article 344 

Eighth Schedule. | the i of an official | = 
commission which shall consist of a Chairman and members representing the 
languages specified in the Eighth Schedule, 

Article 351 contains a directive for the growth and development of the 
Hindi language. It is directed that the Hindi language be developed assimilating 
Without interfering with its genius, the form, style and expression in the languages 
of India specified in the Eighth Schedule. 

In the Constitution as originally enacted there were only fourteen languages, 
By subsequent amendments the number has grown to 22. The languages are: 


12. Raichand v. Sanchalak, A.LR. 1957 M.P. 26 

13. Kanodia Chemicals v. U.P. (1992) 2 S.C.C. 124. 

14. Dalwi v. State of Tamil Nadu, AJR. 1976 S.C. 1559. 
15. Santosh v. Secretary H.R.D, (1994) 6 S.C.C. 579. 
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refused to hear the petitioner personally. in Hindi on the ground that doing so 
would be unconstitutional, 


26.23 This provision has been often misunderstood. The purpose of 
Art. 348 was to ensure that Acts passed by the 


Article 483) and Parliament and the State legislature continue to be 
fg available in English till such time the High Courts 


and the Supreme Court are working through English. 
If a law is enacted in Hindi or some other official language the High Court and 
the Supreme Court may not be able to interpret it without extrinsic aid. It was 
therefore provided that the State which enacts a law in a language other than 

will publish a translation of the Act in the English language. The publication 
will be in the Official Gazette and under the authority of the Governor, A translation 
published in this manner shall be deemed to be the authoritative text of the Act 
in the English language. This applies to Ordinances and Bills and to Orders, Rules, 
Regulations erc. 

A similar provision is contained in s. 5 of the Official Language Act for 
Bills, Acts, Ordinances, Rules, Regulations erc: In the case of the Union the 
publication is under the authority of the President in the Gazette of India. 


26.24 The Allahabad High Court has in Ramrati’ and again in Matabadal'° 
failed to grasp the implication of the provision 
asym relating to authoritative texts. It has held that the text 
reconsideration, in English language shall be the only authoritative 
text, The Constitution, the Official Languages Act, 
1963, The Authoritative Text (Central Laws) Act, 1973 and the various State Acts 
contemplate a multiplicity of texts. The authoritative text of an Act may be in 
more than one language. The Allahabad decision leads to the anomaly that after 
publication of the translation the original text in Hindi which was considered and 
passed by the legislature ceases to be of an authoritative text, If it were so after 
the Hindi text of the Constitution has been published in pursuance of Art. 394A 
the English text passed by the Constituent Assembly would no more remain an 
authoritative text, The Acts of Parliament have been translated and published as 
authoritative texts in Hindi. It does not mean that after such publication the Hindi 
text iv the only authoritative text. 

Under the Act of 1973!' the authoritative text of the Indian Penal Code, 
‘The Indian Contract Act and hundreds of other Acts have been published in almost 
all the major languages of India. 

Even the Charter of the United Nations is available in 5 languages and each 
one is authoritative. 

The purpose of Art. 348((3) is to make an institutional arrangement for 
availability of authoritative text in the English. In the same manner the two 
Central Acts and many State Acts provide for availability of authoritative texts in 
other languages. It is not its purpose or effect that all laws must be enacted only 
in the English language. 

9. Ramrati v. Gram Samaj, ALR. 1974 All. 106, 


10, Matabadal Pande v. Board of Reventie (1984) U.P. Tax Cases 570. 
11. Authoritative Text (Central Laws) Act, 1973. cy 
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ene pl Rule is not published in the English language, such 
non publication does not in anyway effect the validity 

of the original legislation.'*" The Indian language 
‘version comes into effect immediately on obtaining assent. In the absence of the 
ish version the Indian language text alone will be operative 


Special Directives 


26.26 Article 350 confers an important right. An aggrieved person has the 
right to submit a representation for redressal of any 
oss. psc = grievance to any officer or authority of the Union or 
a a State in any of the languages used in the Union or 
in the State, as the case may be. 
= 26.27 Article 351 is a directive addressed to the Union. It is a directive 
i 4 which is not included in Part TV of the Constitution. 
eneo popen) Tie directive contains giant is ies armies 
and spread of Hindi, For building the vocabulary 
“words should be drawn primarily from Sanskrit and secondarily from other 
Tanguages. 
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Hindi the Supreme Court struck down the order as unconstitutional’ with reference 
‘fo Art. 351. If a government servants gets an additional qualification by learning 
“Hindi this is not violation of Art. 351.° 
"i It is on the basis of Art. 351 that the Supreme Court held that prescribing 
“Sanskrit as an optional subject without prescribing Arabic or Persian does not 
militate against secularism. Nor can it be regarded as communal. 


Eighth Schedule 


26.28 The Constitution contains the Eighth Schedule, references for which 

ON are to be found in Article 344(1) and 351. Article 344 
i contemplates the appointment of an official language 

commission which shall consist of a Chairman and members representing the 
languages specified in the Eighth Schedule. 

Article 351 contains a directive for the growth and development of the 
Hindi language. It is directed that the Hindi language be developed assimilating 
Without interfering with its genius, the form, style and expression in the languages 
of India specified in the Eighth Schedule. 

In the Constitution as originally enacted there were only fourteen languages, 
By subsequent amendments the number has grown to 22, The languages are; 


12. Raichand v. Sanchalak, A.1.R. 1957 M.P. 26. 

13. Kanodia Chemicals v. U.P. (1992) 2 S.C. 124. 

14. Dalwi v. State of Tamil Nadu, ALR. 1976 S.C. 1589. 
15. Santosh v. Secretary H.R.D. (1994) 6 S.CC. 579. 
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refused to hear the petitioner personally. in Hindi on the ground that doing so 
would be unconstitutional. 


26.23 This provision has been often misunderstood. The purpose of 
Art, 348 was to ensure that Acts passed by the 


Article 348(3) and Parliament and the State legislature continue to be 
nigee Aas Me available in English till such time the High Courts 


and the Supreme Court are working through English. 
If a law is enacted in Hindi or some other official language the High Court and 
the Supreme Court may not be able to interpret it without extrinsic aid. It was 
therefore provided that the State which enacts a law in a language other than 
English will publish a translation of the Act in the English language. The publication 
will be in the Official Gazette and under the authority of the Governor. A translation 
published in this manner shall be deemed to be the authoritative text of the Act 
in the English language. This applies to Ordinances and Bills and to Orders, Rules, 
Regulations erc. 

A similar provision is contained in s. 5 of the Official Language Act for 
Bills, Acts, Ordinances, Rules, Regulations etc. In the case of the Union the 
publication is under the authority of the President in the Gazette of India. 

26.24 The Allahabad High Court has in Ramrati? and again in Matabadal'° 
failed to grasp the implication of the provision 


Rc rn ft relating to authoritative texts. It has held that the text 
reconsideration. in English language shall be the only authoritative 


text. The Constitution, the Official Languages Act, 
1963, The Authoritative Text (Central Laws) Act, 1973 and the various State Acts 
contemplate a multiplicity of texts. The authoritative text of an Act may be in 
more than one language. The Allahabad decision leads to the anomaly that after 
publication of the translation the original text in Hindi which was considered and 
passed by the legislature ceases to be of an authoritative text. If it were so after 
the Hindi text of the Constitution has been published in pursuance of Art. 394A 
the English text passed by the Constituent Assembly would no more remain an 
authoritative text, The Acts of Parliament have been translated and published as 
authoritative texts in Hindi. It does nor mean that after such publication the Hindi 
text is the only authoritative text. 

Under the Act of 1973!! the authoritative text of the Indian Penal Code, 
The Indian Contract Act and hundreds of other Acts have been published in almost 
all the major languages of India. 

Even the Charter of the United Nations is available in 5 languages and each 
one is authoritative. 

The purpose of Art. 348((3) is to make an institutional arrangement for 
availability Of authoritative text in the English. In the same manner the two 
Central Acts and many State Acts provide for availability of authoritative texts in 
other languages. It is not its purpose or effect that all laws must be enacted only 
in the English language. 
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26.25 Where an Act or Rule has been originally made in a language other 

} than English and the authoritative text of the Act or 

Peligni pe Rule is not published in the English language, such 

prepared. non publication does not in anyway effect the validity 

of the original legislation.'* '* The Indian language 

version comes into effect immediately on obtaining assent. In the absence of the 
English version the Indian language text alone will be operative 


Special Directives 


26.26 Article 350 confers an important right. An aggrieved person has the 
right to submit a representation for redressal of any 
grievance to any officer or authority of the Union or 
a State in any of the languages used in the Union or 
in the State, as the case may be. 


Language for Redressal 
of grievances. 


26.27 Article 351 is a directive addressed to the Union, It is a directive 
which is not included in Part IV of the Constitution, 
The directive contains guidelines for the development 
and spread of Hindi. For building the vocabulary 
words should be drawn primarily from Sanskrit and secondarily from other 
languages, 

Where pensions were granted to persons who took part in agitation against 
Hindi the Supreme Court struck down the order as unconstitutional’ with reference 
to Art. 351. If a government servants gets an additional qualification by learning 
Hindi this is not violation of Art. 351.° 

It is on the basis of Art. 351 that the Supreme Court held that prescribing 
Sanskrit as an optional subject without prescribing Arabic or Persian does not 
militate against secularism. Nor can it be regarded as communal." 


Directive for development 
of Hindi language. 


Eighth Schedule 


26.28 The Constitution contains the Eighth Schedule, references for which 

Eighth Schedule are to be found in Article 344(1) and 351. Article 344 

} contemplates the appointment of an official language 

commission which shall consist of a Chairman and members representing the 
languages specified in the Eighth Schedule. 

Article 351 contains a directive for the growth and development of the 

Hindi language. It is directed that the Hindi language be developed assimilating 

without interfering with its genius, the form, style and expression in the languages 


of India specified in the Eighth Schedule. 
In the Constitution as originally enacted there were only fourteen languages. 


By subsequent amendments the number has grown to 22. The languages are: 


12. Raichand v. Sanchalak, A.J.R. 1957 M.P. 26. 

13. Kanodia Chemicals v. U.P. (1992) 2 S.C.C. 124. 

14. Dalwi v. State of Tamil Nadu, A.LR. 1976 S.C, 1559. 
15. Santosh v. Secretary H.R.D. (1994) 6 S.C.C. 579. 


316 


Introduction to the Constitution of India 


[26.28 


ay 


Pow osama SY Pr 


Assamese 
Bengali 
Bodo 
Dogri 
Gujarati 
Hindi 
Kannada 
Kashmiri 
Konkani 
Maithili 
Malayalam 


Manipuri 
Marathi 
Nepali 
Oriya 
Punjabi 
Santhali 
Sanskrit 
Sindhi 
Tamil 
Telugu 
Urdu 


Chapter 27 


EMERGENCY PROVISIONS 


27.1 A federal constitution is a complex document. It involves division 

aie of power between two sets of government. There is 

kongi Constitutions and concentration of power in regard to certain subjects 

in the Centre e.g. The Armed Forces, foreign relations, 

treaties erc. Yet there are some subjects in regard to which power rests totally with 

the States e.g. Agriculture, public order, police, prisons etc. In normal times a 

federation functions well. But when an enemy stands at the gate, a unified and 

effective response is needed expeditiously. During the 2nd world war the U.S.A. 

and Australia transformed their Constitutions. with considerable help from the 

judiciary. The post war federal Constitutions generally contain a mechanism in the 

Constitution which converts it temporarily into a unitary one during an emergency 
so that the federal principle is sacrificed for preserving the country. 

Our Constitution makers were framing the Constitution immediately after 
the 2nd world war came to an end. They considered it wise to provide in the 
Constitution how the arrangement could be changed in times of extra-ordinary 
peril. Federal. power would expand. The country must make a united effort to 
sustain itself in times of peril. The dividing lines would vanish. But as soon as 
the calamity is over the normal provisions would be reset. 


27.2 The constitution envisages three types of emergency. 

A. An Emergency due to war, external aggre- 
ssion or armed rebellion. Some writers prefer to label 
it as national emergency. It may be noted that the Constitution uses the expression 
Proclamation of emergency to denote an emergency of this kind (Art. 352). 

B. A situation arising out of failure of Constitutional machinery in a 
State which may be labelled as State Emergency (Art. 356). The Constitution does 
not employ the word emergency for this situation. 

C. A situation in which the financial stability of India is threatened. The 
Constitution refers it as Financial Emergency (Art. 360). 


Three types of emergency. 


A = National Emergency 


27.3 Article 352 empowers the President to make a proclamation of 
emergency if he is satisfied that the security of India 


Grounds for Proclamation or of any part of the territory of India is threatened 
of emergency. by 


(a) war 
(b) external aggression, or 
(c) armed rebellion. 
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These are the only 3 grounds which may lead to a proclamation of 
emergency. Actual occurrence of war or aggression or armed rebellion is not 
necessary but the President must be satisfied that there is imminent danger of war 
or armed rebellion ete. War is included within the ambit of aggression but it 
comprises many other acts which cannot be termed as war. 


27.4 Originally the Constitution mentioned internal disturbance as the 

third ground. The Congress led by the then Prime 

nen Aad ng Minister Smt. Indira Gandhi in 1975 imposed emer- 

p ' gency on the flimsy ground of internal disturbance 

after her election to the Lok Sabha was declared void by the Allahabad High 

Court, After her defeat at the polls the Constitution was amended by the 

44th Amendment Act, 1978 to substitute armed rebellion in place of internal 
disturbance with effect from 20th June 1979. 


27.5 The first Proclamation under Art. 352 was issued for the first time 

‘ on 26th October 1962 when the Chinese aggression 

lot ae occurred. It was revoked on 10th January 1968. 

On 3rd December 1971 the second Proclamation was 

made on the ground of undeclared war by Pakistan. On 25th June 1975, even when 

the Proclamation made in 1971 was in operation the third Proclamation was made 

on the ground of internal disturbance. After the 44th Amendment Act, 1978 an 

emergency cannot be declared on the ground of internal disturbance. The 2nd and 
3rd Proclamations were revoked on 21st March 1977. 


27.6 When a grave situation threatening the country by war, external 
aggression or armed rebellion exists or there is 
imminent danger of war etc. the Union Cabinet (The 
Prime Minister and other ministers of Cabinet rank) 
must take a decision that a proclamation be issued under Art. 352. The decision 
must be communicated to the President in writing. On receipt of this communication 
the President shall issue a Proclamation. 

This rigorous procedure was written in the Constitution after the infamous 
Emergency of 1975. Smt. Indira Gandhi, the Prime Minister, alone sent a 
communication to the President and the Proclamation of emergency was made 
secretly. The Cabinet was informed of the Proclamation after it was made as a fait 
accompli. The Cabinet had no part in taking the decision. It was confronted with 
an accomplished fact. Smt. Gandhi had used the emergency provision to continue 
herself in office. The 44th Amendment, 1978 has created this safeguard so that the 
decision to declare emergency is a collective resolution of the Union Cabinet. 


Procedure for 
Proclamation. 


27.7 A Proclamation may not cover the whole of the territory of India. It 
may be in respect of the whole of India or such part 
as may be specified in the Proclamation. The provision 
enabling the President to limit the operation of emergency to specified parts of 
India was inserted by the 42nd Amendment Act, 1976. It is a logical and reasonable 
amendment. If there is a threat in Ladakh it may not be necessary to cover Kerala 
or Tamil Nadu. Thus the extension of Central powers and curbing of liberty of the 
individual shall be confined to the area under threat. The area under threat is to 
be determined by the President. 


Territorial extent. 
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27.8 Prior to the 44th Amendment Act, 1978 a Proclamation was valid 
and in operation for a period of 2 months. But if it 
was approved before the expiration of 2 months by 
resolutions of both Houses of Parliament it would remain in operation indefinitely, 
As long as the Cabinet desired it to continue. 

After the 44th Amendment Act, 1978 the power of the executive has been 
curtailed. Initially the proclamation shall remain in force for a period of one 
month. If it is approved by both Houses of Parliament it continues for 6 months 
from the date the second of the resolution was passed. Where it is considered 
hecessary to continue the Proclamation the approval of both the Houses must be 
obtained before expiry of the earlier period of six months, An approval prolongs 
the life of the Proclamation only by 6 months. It must get a fresh lease of life before 
the expiration of the period of 6 months. 


Duration of Emergency. 


27.9 Article 352(6) requires that a resolution approving the Proclamation 
for the first time or on subsequent occasion must be 
Approval how made. p 3 <a 
passed in each House by a special majority. It must 
have the support of— 
(a) a majority of the total membership of that House, and 
(b) a majority of not less than two-thirds of the members of that House 
present and voting. 
Originally a simple majority was enough. The special majority provision 
has been inserted by the 44th Amendment Act, 1978. 


27.10 A Proclamation may be revoked by 


Revocation of another Proclamation at any time by the President. 
Proclamation. Such Proclamation does not require approval by 
Parliament. 


The President is bound to revoke a Proclamation if the Lok Sabha passes 
a resolution disapproving the continuance of such Proclamation. If one-tenth of 
the total number of members of Lok Sabha give notice of intention to move a 
resolution disapproving a resolution a special sitting shall be held within 14 days 
of the receipt of such notice [Art. 352(7) and (8)]. 


27.11 A resolution approving the continuance of a Proclamation has to 
be adopted by— 


(a) both the Houses of Parliament, and 
(b) passed by special majority as described in para. 27.9 above. 


A resolution revoking a Proclamation is required to be passed by 


(a) Lok Sabha only, and 
(b) by simple majority as in the case of ordinary resolutions. 


Difference in resolutions. 


27.12 A Proclamation of Emergency has wide ranging effects on the 
Effects of Pi i polity. It brings about a change in the distribution of 
of EineiGienayt Mirae powers between the Union and the States. Powers of 
i the Union increase considerably. The fundamental 
rights suffer an eclipse and the executive acquires unprecedented powers. 
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The effects of a Proclamation of Emergency may be discussed under 5 
heads: Its effect on (a) executive (b) legislature (c) financial powers (d) Fundamental 
Rights and (e) miscellaneous. 


27.13 (a) Extension of Executive Power—While the Proclamation of 
Emergency is in operation the executive power of the 
Union extends to giving of directions to any State as 
to the manner in which the executive power of the State is to be exercised. If the 
Proclamation is confined to a specified area the power to give directions shall not 
be limited to States in that area. Directions may be given to other States. Thus the 
State Governments are brought under the control of the Centre. In normal times 
direction can be issued only in regard to a few subjects but during emergency it 
may be given in regard to any matter [Art. 353(a)]. 


Effect on the Executive. 


27.14 (b) Extension of legislative Power—While a Proclamation of 
Emergency is in operation the Parliament gains the 
power to make laws with respect to any matter in the 
State list. The limitation imposed by State list (List II of the 7th Schedule) are 
removed. The State continues to possess legislative powers but the powers become 
subject to the overriding powers of the Parliament. Parliament may act immediately 
in the interest of the nation without waiting for a State to take necessary steps. In 
a way the Constitution becomes unitary [Art. 353(b)]. 


Effect on the legislature. 


27.15 (c) Effect on Distribution of Finances—While a Proclamation of 
Emergency is in operation the President is vested 
with the power to alter and modify the provisions of 
the Constitution relating to distribution of revenues between the Union and the 
States. Such modification shall continue till the end of the financial year in which 
the proclamation ceases to operate. The changes are effected by the President by 
issuing an order. Every order is to be laid before each House of Parliament. 


Effect on finances. 


27.16 (d) Effect on the Fundamental Rights—Articles 358 and 359 
describe the effect of the Proclamation of Emergency 
on the Fundamental Rights. Article 358 removes all 
fetters put on the State by Art. 19. The State may 
make a law abridging any of the freedoms conferred by Art. 19. No individual 
can move a court for declaring the law void on the 
ground that it violates a fundamental right enshrined 
in Art. 19, The rights become non-existent. The restrictions on rights may be 
imposed in those areas in relation to which the Proclamation is not in operation. 
Article 19 gets suspended automatically when the Proclamation is in operation. No 
separate order is required to be issued. 

It is to be noted that Emergency may be founded on any of the 3 grounds 
viz. war, external aggression or armed rebellion. But Art. 358 comes into operation 
only when the Emergency is on the ground of war or external aggression. 

There is one further requirement. Article 358 will protect only those laws 
made during Emergency which contain a recital linking the Act with the Emergency. 
The State must consciously take away the right. The executive cannot misuse 


Effect on Fundamental 
Rights. 


(i) Art. 358. 


27.18] Emergency Provisions 321 


existing Acts to cut and reduce Art. 19. Executive action will be protected if it 
is taken under the provisions of a law containing such recital. 


27.17 Suspension of enforcement of Fundamental Rights—While a 
Proclamation of Emergency is in operation the 
President has the power to declare that the right to 
move the courts for the enforcement of the rights or any of them shall be suspended. 
This is done by issuing an order. The suspension of enforcement shall relate to 
only those Fundamental Rights which are specified in the order. But Art. 359 puts 
Arts. 20 and 21 beyond the reach of this power. These two Articles can be enforced 
even during an Emergency. Article 21 (Right to life and personal liberty) was 
within the ambit of this power during the Emergency of 1976. The Supreme Court 
in Shiv Kant Shukla’ virtually held that during emergency there is no right to life. 
It was this denial of Right to life that impelled the Parliament to provide by the 
44th Amendment Act, 1978 that these two Articles — 20 and 21 shall ever remain 
enforceable. Access to the courts shall remain open even during emergency. 

An order suspending the enforcement of Fundamental Rights may extend 
to the whole of territory of India or may be confined to a part of it. An order issued 
under Art. 359 has to be laid before each House of Parliament. 

While an order issued under Art. 359 is in operation the State shall have 
unrestricted powers to legislate or to take executive action in relation to the 
Fundamental Rights. Such laws or executive action shall remain valid so long as 
the order is in operation. But it will cease to have effect to the extent of the 
incompetency when the order is not in operation. 

But a law or executive action will be entitled to immunity under Art. 359 
only where the law contains a recital that it is in relation to the Proclamation of 
Emergency in operation. The executive action will be protected if it is taken under 
a law containing such recital. 


(ii) Art. 359. 


Comparison of Operation of Arts. 358 and 359 


27.18 1. Article 358 makes the restrictions imposed by Art. 19 non- 
Conwertaon eee existent against the State. Article 359 empowers the 
Of Ais: Sea neers President to suspend the enforcement of Fundamental 

Rights (except Arts, 20 and 21). The President may 
or may not issue an order. 

2. Article 358 operates automatically to suspend Art. 19. Article 359 does 
not come into operation till an order is issued by the President specifying the 
tights which are suspended. 

3. Article 358 operates where an Emergency is declared on the ground of 
war or external aggression (but not armed rebellion). Article 359 applies to an 
Emergency declared on all the three grounds viz. war, external aggression and 
armed rebellion. 

4, Article 358 suspends Art. 19. Article 359 suspends the enforcement of 
those rights which are mentioned in the order. y A 

5. Article 358 suspends Art. 19 completely. Article 359 does not empower 
the State to suspend the enforcement of all the Fundamental Rights. Articles 20 


1. A.D.M. Jabalpur v. Shiv Kant Shukla, AIR. 1976 S.C. 1207. 
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and 21 cannot be touched. Even during Emergency the courts will entertain 


Habeas Corpus and enforce the rights enshrined in Arts. 20 and 21. 
6. In both cases i.e. Arts. 358 and 359 the State shall be able to disregard 


the limitations only where the Act contains a recital that the law is in relation to 
the Proclamation of Emergency. Executive action will have immunity only if 
taken under an Act containing the recital. 


27.19 (e) Miscellaneous Effects. While thé Proclamation of Emergency 
is in operation, the Parliament may by law extend the 
duration of Lok Sabha for a period not exceeding 
one year at a time. But the period shall not exceed beyond six months after the 
Proclamation has ceased to operate. During the Emergency imposed by Smt. Indira 
Gandhi the life of the Lok Sabha was extended by one year (Act 109 of 1976). 


Miscellaneous effects. 


B - Failure of Constitutional Machinery in States 


27.20 Article 355 states that it is the duty of the Union to protect every 
State against external aggression and internal distur- 
bance and to ensure that the Government of every 
State is carried on in accordance with the provisions 


Failure of Constitutional 
Machinery in States. 


of the Constitution. 

Article 356 confers a power which is coupled with the duty defined in 
Art. 355, But the power is drastic. It has no precedent in other federal Constitutions. 
Article 355 makes it the duty of the Union to protect a State from attack by a 
foreign power as well as from domestic chaos. Article 352 deals with external 
enemy and Art. 356 with enemy from within the State. 


27.21 Dr. Ambedkar was fully aware that Art. 356 militates against the 
rights of the States and the federal principle. He 


Dr. Ambedkar on Art. 356. 8 : 
stated in the Constituent Assembly’ — 


The intervention of the Centre or any other authority must be deemed to be 
barred, because that would be an invasion of the sovereign authority of the 
Province. That is a fundamental proposition which we must accept by reason 
of the fact that we have a Federal Constitution . . . that being so, if the Centre 
is to interfere in the administration of provincial affairs, it must be under some 
obligation which the Constitution imposes upon the Centre. 


The learned lawyer sincerely expected that the drastic power conferred by 
Art. 356 would be rarely used and would remain a dead-letter. This is what 
Dr. Ambedkar spoke.’ 

eS the proper thing we ought to expect is that such articles will never be 

called into operation and that they would remain a dead-letter. If at all they 


are brought into operation, I hope the President who is endowed with this 
power will take proper precautions. 


27.22 Subsequent events and use of Art. 356 more than 100 times during 


Dead-letter or deadly the past 55 years show that what was expected to be 
weapon. a dead-letter has proved to be a deadly weapon against 


2. IX Constituent Assembly Debates, p. 133. 
3. Ibid., p. 177. 
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the State governments. It is the most abused provision of the Constitution and has 
been used to kill many a State Governments and assemblies on flimsy or non- 
existent grounds. The Supreme Court has regarded the dismissal of government 
and use of Art. 356 as unconstitutional in 3 cases which were decided by it in S.R. 


Bommai.* 


27.23 The grounds for a Proclamation to be issued under Art. 356 are to 
‘ be found in Art. 356(1) and Art. 365. 
Grounds of Proclamation 
Under Art. 356. (a) The only ground given in Art. 356 is that 
the President is satisfied that a situation has arisen 
in which the Government of the State cannot be carried on in accordance with 
the provisions of the Constitution, 

The marginal note to Art. 356 describes the above situation as failure of 
constitutional machinery, In some judgements of the Supreme Court the expression 
breakdown of constitutional machinery has been used. 

(b) Article 365 provides the second ground for proclamation under 
Art. 356. 

Under Arts. 256 and 257 the Union has the power to give directions to a 
State in regard to matters covered by those articles. In case a State fails to comply 
with or give effect to the directions given by the Union it may be concluded that 
a failure of Constitutional machinery has occurred and it shall be lawful to make 
a Proclamation under Art. 356. 


What may be done by 27.24 The President may by Proclamation— 
such Proclamation? (1) assume to himself 

(a) all or any of the functions of the Government. 

(b) all or any of the powers exercisable by the Governor or any body or 
authority in the State. 

(2) declare that the powers of the State legislature shall be exercised by or 


under the authority of the Parliament. 
(3) make such incidental or consequential provisions as may be necessary 
or desirable to give effect to the objects of the Proclamation including suspension 


of any provisions of the Constitution. 


27.25 The President has no authority to assume the powers exercisable by 
a High Court. He cannot suspend those provisions of 


What ca : i i 
oror po ee the Constitution which relate to High Courts. 


27.26 Because powers of the State Government and of the Governor 

President's Rule are generally vested in the President by issuing a 

i Proclamation under Art. 356 it is commonly said that 

President’s Rule has been imposed in a State. The expression finds no place in the 
Constitution. 

27.27 The duration of the Proclamation in the first instance is two 


i iration of two months 
Durati z months. But if before the expiration o! l 
nie abi e it is approved by both Houses of Parliament then it 


4. S.R. Bommai v. Union of India (1994) 3 S.C.C. 1 (A nine judge bench). 
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continues till the expiration of a period of 6 months from the date of its issue. It 
will get new lease of life so long as the two Houses pass resolutions before the 
expiration of its operation. Every resolution gives it a new life for 6 months, But 
no Proclamation shall in any case remain in force for more than 3 years. 


27.28 There is an important requirement for continuance of a Proclamation 
beyond 1 year. A resolution with respect to conti- 


Soar eto nuance beyond one year shall not be passed by either 
‘ House unless: 


(a) a Proclamation of Emergency is in operation in the whole of India or 
in a part of it and 

(b) the Election Commission certifies that it is difficult to hold general 
elections to the Legislative Assembly of the State concerned. 


In fine, it may be said that the Proclamation continues for 2 months with- 
out approval of the Houses of Parliament. It continues for 1 year by simple 
resolutions of the Houses. It may go beyond one year if two conditions are satisfied 
at the time of passing resolution for extending the period beyond one year. The 
conditions are,— 


(a) an Emergency (under Art. 352) exists 
(b) Election Commission is not able to hold elections. 


27.29 A Proclamation may be revoked or varied at any time by a 
subsequent Proclamation. On revocation the Procla- 
mation imposing President's Rule ceases to operate. 
The Proclamation revoking the earlier Proclamation 
does not require approval of the Parliament. 


Revocation of 
Proclamation. 


27.30 After S.R. Bommai’ it is now settled that the exercise of the power 
by the President under Art. 356 is subject to judicial 
review. The review will be confined narrowly. The 
Court will examine— 


Judicial Review of 
Proclamation. 


(a) whether there existed material for the satisfaction of the President that 
a situation has arisen as described in Art. 356. The material before him must be 
such as would induce a reasonable man to come to the same conclusion: 

(b) whether the satisfaction is perverse or mala fide or based on wholly 
extraneous and irrelevant grounds. 


27.31 There have been numerous instances where the power under 
iinptibanand Ee Art. 356 was used in an arbitrary manner motivated 
of Art. 356. by party or personal considerations. The first use of 

the power was made on 20th June 1951 because the 
Congress Working Committee wanted the Chief Minister to resign but was unable 
to find his successor immediately. This was a purely internal party matter. In 1959 
the Congress staged demonstrations against the Communist ministry headed by 
E.M.S. Namboodiripad. The Communist ministry was commanding a majority in 
the Assembly. The Congress which was ruling at the Centre got the President to 
issue a Proclamation dissolving the Assembly on the ground that the ministry had 


| 
| 
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lost the confidence of the people.’ In 1977, the Janata government dissolved 
9 Assemblies. When the Congress returned to power it did the same in 9 States, 
In State of Rajasthan v. Union of India® the Supreme Court upheld the action of 
the Janata government on the ground that the party in power had suffered a total 
rout in the elections (Justice Bhagwati). Of course the 7 judges in that case spoke 
in 7 voices but the result was that the dismissal was upheld. This encouraged Smt. 
Indira Gandhi to dismiss 9 governments enjoying majority support as soon as she 
came back to power. Both of these are instances of flagrant misuse of Art. 356. The 
federal structure of our Constitution clearly postulates that there may be one party 
in power in the State and another at the Centre. In 1992 the governments formed 
by the Bharatiya Janata Party in U.P., M.P., H.P. and Rajasthan were dismissed. 
The matter came up before the Supreme Court. In the judgement* some of the 
judges clearly dissociated themselves from the view expressed in Rajasthan® 
saying that merely because a different political party is elected to power with a 
thumping majority is no ground for exercise of power under Art. 356 (Justice 
Ahmedi, Sawant and Kuldip Singh). The Court in Bommai* compiled lists of 
situations where the exercise of power would be proper or improper. These are 
based on the Report of the Sarkaria Commission on Centre-State relations. But the 
judges failed to apply those principles to the matter before them. In Rajasthan® 
the Court went out of its way to justify the action of the Central government. In 
Bommai* we again witness the Court attempting to provide justification to the 
government. The Court had to invent generalities e.g. Politics and religion should 
not be mixed and that secular character was threatened. There was no material 
before the President or the Court to show that a theocratic State was being 
established. The judgement seems to lay down that those who subscribe to the 
Hindu view of life and exhibit attachment to certain sites and shrines cannot form 
a political party and contest elections. Surprisingly the judges make no reference 
to Art. 19(1)(c). In the later years the judges must have felt embarassed because 
the party they considered unworthy and incapable of carrying on the Government 
in accordance with the provisions of the Constitution is in power at the Centre and 


in some States. ond . : 
In Bommai* the Court concluded that the Proclamation issued in relation 


to Nagaland, Karnataka and Meghalaya was invalid. nit 
On a close examination of all the Proclamations issued it will be found that 


the uses have more often been mala fide, arbitrary and guided by party or personal 
considerations. 
27.32 From the judgements delivered in 

Principles; laid, downlp, Bommai* the following principles emerge in relation 
aiia to Art. 356: 

1. The Proclamation issued under Art. 356 is subject to judicial review. 

2. If a new political party assumes power at the Centre it will not have on 
that ground the authority to dismiss Ministries formed by other parties in the 
States. 


5. Itis of interest to note that the agitation was fomented by Congress President Smt. 
Indira Gandhi who was daughter of the then Prime Minister, J.L. Nehru, and dwelling in the 
same house. Loss of confidence of the people is not a ground mentioned in Art. 356. There 


is no objective method of measuring confidence. 
6. ALR. 1977 S.C. 1361 (a seven judge bench). 
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3. The State Assembly should not be dissolved immediately after issuing 
a Proclamation. If Parliament does not approve the Proclamation the Assembly 
would continue to function. 

4. If the Court holds the Proclamation to be invalid it can even restore the 
Assembly which may have been dissolved. It may even grant injunction to restrain 
holding of fresh elections. 

5. The Assembly should be dissolved only after the Parliament has approved 
the Proclamation. > 

6: The Court may require the Union government to disclose the material 
on the basis of which it was decided to invoke Art. 356. The existence of material 
is a precondition to the exercise of power. 


These principles will go a long way to curb the tendency of the ruling party 
at the centre to use Art. 356 in an arbitrary and unconstitutional manner. 


27.33 In the following instances resort to 


Illustration of cases where y justified: 
A RAE Le 
proper. 1. Large-scale breakdown of law and order or 


public order situation, 
Gross management of affairs by a State Government. 
Corruption or abuse of power. 
Danger to national integration or the security of State. 
Claim to independent sovereign status. 
6. Subversion of the Constitution by creating disunity or disaffection 
among the people. 
7. Subversion of basic features e.g. federation or democracy, 
8. Where a Ministry has resigned and no other party is willing or able to 
form ministry. 
9. Where the majority party declines to form the ministry and the Governor 
is not able to find a coalition Ministry able to command majority. 
10. Where after general election no party has been able to secure majority. 
11. Where a new State has been created and there is no legislature for such 
State until elections are held. 
12. Where a directive of the Union Government issued under Arts. 256, 
257 or 355 is disregarded by the State Government. 


Her 


27.34 In the following situations the exercise of powers under Art. 356 


Illustration of cases where would be improper: 
resort to Art. 356 would be 1. Where a Chief Minister resigns or is dis- 
improper. 3 7 s, 
missed on losing the majority support, the Governor 

does not probe the possibility of forming another Ministry but recommends 
dissolution. 

2. Where dissolution is sought on the ground that the Chief Minister 
belongs to a particular caste or religion. 

3. Where dissolution is sought for securing better Government while the 
Ministry has majority support in the Assembly. 

4. A duly elected Ministry enjoying majority support in the Assembly 
cannot be dismissed on the ground that the party forming the Ministry has suffered 
a total rout in the elections to the Lok Sabha. 
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5. Every non-compliance with a particular provision of the Constitution 
does not require the Union government to exercise the drastic power. The non- 
compliance must be grave and persistent. 

6. Where a Governor makes his own assessment of the support of a 
Ministry in the Assembly and recommends dissolution without permitting the 
Ministry to demonstrate its support on the floor of the Assembly. 


27.35 After having studied Arts, 352 and 
356 it would be fruitful to compare the two provisions 
and there effect. The differences are: 


1. A Proclamation of Emergency is made by the President when the security 
of India or any part of India is threatened by war, external aggression or armed 
rebellion. A Proclamation under Art. 356 is issued when the Government of a State 
cannot be carried on in accordance with the provisions of the Constitution, This 
may not have any connection with war or external aggression etc. 

2. Under Art. 352 the State Government continues to function, It cannot 
be dismissed, The Assembly also continues to operate. The effect of Art. 352 is 
that Centre gets concurrent powers of legislation and administration in the State, 
In case of Art. 356 the State Ministry may be dismissed. The legislature may be 
suspended or dissolved. Executive and legislative powers are assumed by the 
Centre. 

3. During Emergency (Art. 352) the Parliament is competent to legislate in 
respect of State subjects. It cannot delegate the function. Under Art. 356 the 
Parliament may delegate the power to legislate in respect of the State to the 
President or any other authority. The practice that has been uniformally followed 
is to delegate the power and authorise the President to enact laws. Such laws are 
called President’s Acts. 

4. During Emergency the relationship of the Union with all the States 
undergoes modification. Under Art, 356 the change is confined to a particular 
State. 

5. A Proclamation of Emergency if duly approved by the Parliament by 
passing resolutions may continue indefinitely. Every approval gives it validity for 
6 months, There is no maximum limit to the duration of Emergency. But a 
Proclamation under Art. 356 cannot survive beyond 3 years. It is the maximum 
period fixed by the Constitution. 

6. Resolution for approval of a Proclamation of Emergency is to be passed 
by a special majority—majority of the total membership of the House and of 
2/3rd of the members present and voting. A resolution approving a Proclamation 
issued under Art. 356 requires a simple majority—majority of those present and 
voting. 

i 7. While a proclamation under Art. 352 is in operation Art. 19 gets 
suspended and the President may by order suspend other Fundamental Rights 
(except Arts. 20 and 21) as may be mentioned in the order. A proclamation under 
Art. 356 has no effect on the enforcement of Fundamental Rights (Arts. 358 and 


359). 


Comparison of Arts. 352 
and 356. 
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C - Financial Emergency 


27.36 Article 360 deals with a different type of national peril which may 
threaten the country. Such a situation demands speedy 
Financial Emergency steps to arrest the ill effects of depression and threat 
at to the existence of the State. The economy of the 
country may have reached a stage whereby the financial stability or credit of India 
or any part of India may be threatened. If such a situation occurs the President 
makes a Proclamation to that effect. This is called Financial Emergency to 
distinguish it from Emergency under Art. 352. 


27.37 The Grounds of Proclamation are two— 


(a) threat to financial stability, or 


EORR sort (b) threat to credit of India or of any part of 


the territory of India. ` 
If the President is satisfied that any of these is present he may issue a 


Proclamation. 


27.38 In the first stage the Proclamation remains in operation for 2 months. 
If it is approved by resolutions of both Houses of 
Durston Parliament it continues indefinitely till it is revoked. 
Repeated approval resolutions are not required. 
Revocation is to be done by another Proclamation. 


27.39 When an economic threat engulfs the country and a Proclamation 

is issued under Art. 360 the Constitution readjusts 

Eroa aaron the powers of the Union and the State. The effects of 
Py: such declaration are: 


(a) During the period such Proclamation is in operation the executive 
authority of the Union shall extend to giving directions to any State to observe 
such canons of financial propriety as may be specified in the directions. 

(b) Directions may be given requiring the reduction of salaries and 
allowances of all or any class of persons serving in connection with the affairs of 
a State. 

(c) Directions may be given requiring all Money Bills or other Financial 
Bills to be reserved for the consideration of the President after they are passed by 
the State legislature. 

(d) Directions may be issued for the reduction of salaries and allowances 
of all or any classes of persons serving in connection with the affairs of the Union. 
Even the salaries and allowances of Judges of the Supreme Court and the High 
Courts may be reduced. 


Thus during Financial Emergency the Union acquires control over 
the budget and expenditure of the States. Salaries and allowances of all 
employees whether employed by a State or the Union may be subjected to freeze 
or reduction. The directive may apply to Judges of the Supreme Court and the 
High Courts. 

There has been no use of Art. 360 till September 2005. 
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27.40 In Art. 355 (as also in Art. 352) the word ‘aggression’ is used, War 

is included in its ambit but it comprises many other 

ME E acts which cannot be termed as war, The flood of 

foreigners from Bangladesh is an act of aggression 

and it is the duty of the Union to protect States from it, The Illegal Migrants 

(Determination by Tribunals) Act, 1983, it was held by the Supreme Court, clearly 

violated the constitutional mandate contained in Art. 355. It was declared 
unconstitutional.” 


7. Sarbananda Sonowal v; Union of India (2005) 5 S.C.C. 665. 


Chapter 28 


AMENDMENT OF THE 
CONSTITUTION 


28.1 Nothing may remain static in the world. Nature demands change. A 
political society undergoes changes with the passage 
of time. To face new problems and challenges changes 
and modifications are called for in all aspects of national life. Just as the education 
system gets a new look, the industrial policy changes to serve the needs of the 
society, changes are required to be made in the laws and in the Constitution. A 
Constitution that denies the right to amend it is likely to be destroyed and 
replaced by the succeeding generations. It is therefore wise to provide for a 
mechanism to change the Constitution in the Constitution itself. 

Our Constitution is a written Constitution which is federal in character. 
Some parts of it can be amended by simple legislation while other parts are less 
flexible (or may be called rigid) and require special Majority. Some parts of the 
Constitution may be amended with the consent of the States. 


Introduction. 


28.2 The reasons for combining flexibility 
with rigidity are best explained in the speech of 
Dr. Ambedkar.! 


The Assembly has not only refrained from putting a seal of finality and 
infallibility upon this Constitution by denying the people the right to amend 
the Constitution as in Canada or by making the amendment of the Constitution 
Subject to the fulfilment of extraordinary terms and conditions as in America 
or Australia, but has provided for a facile procedure for amending the 
Constitution . . . . Those who are dissatisfied with the Constitution have only 
to obtain a 2/3 majority and, if they cannot obtain even a two-thirds majority 
in the Parliament elected on adult franchise in their favour, their dissatisfaction 
with the Constitution cannot be deemed to be shared by the general public. 


Pt. Nehru? supported the amending provision and observed: 


That while we want this Constitution to be as solid and as permanent as a 
structure we can make it nevertheless there is no permanence in Constitutions. 
There should be a certain flexibility. If you make anything rigid and permanent, 
you stop the Nation’s growth, the growth of a living, vital organic people 


Views of Dr. Ambedkar 
and Pt. Nehru. 


But in any event, we should not make a Constitution such as some other 
great countries have, which are so rigid that they do not and cannot be adapted 
easily to changing conditions, Today especially, when the world is in turmoil 


1. IX Constituent Assembly Debates, p- 976. 
ae The Constitution and the Constituent Assembly, Lok Sabha Secretariat, 1990, 
p. 130. 
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and we are passing through a very swift period of transition, what we may 
do to-day may not be wholly applicable to-morrow. 


28.3 The amending process may be,— 


Types of Amending (a) Imperceptible 
process. (b) Perceptible 


They may also be called Informai and formal. 


The Imperceptible or Informal Process 


The informal or imperceptible process for changing the Constitution has a 
limited role and reach. Such changes can be effected by — 


(a) the Courts by interpretation x 
(b) legislation—by filling gaps or supplementing the Constitution 
(c) changes in conventions and constitutional usages. 


28.4 Changes brought by judicial interpretation give a new or altered 
meaning without changing the text of the Consti- 
tution. The language of the Constitution remains the 
same but in view of the prevailing circumstances and needs of the society the 
courts give a new import to the words. Judicial interpretation is a very slow 
process. It imperceptibly develops from case to case and the changed picture 
emerges after a long period. As there is no participation of the people or their 
representatives it takes much more time for the knowledge of the change to filter 
down to the masses. The changes are not planned. They can only be unplanned 
and haphazard. The Courts do not initiate litigation. They give a decision or 
opinion only when they are called upon to do so. They must be moved by an 
outside force. Judicial interpretation plays a crucial role in Constitutions where the 
amending process is rigid and difficult. The U.S. Supreme Court is the shining 
example of an institution which has transformed the Constitution and adapted it 
by providing it new meanings to subserve the needs of a thriving industrialised 
nation and at times of war. To a certain extent the judiciary has performed similar 
role in Canada and Australia. 

Our Supreme Court has authored many changes in the Constitution by 
giving a new meaning to the text. It has departed from its earlier decisions to give 
new import. But our Constitution is a long and detailed document. Its language 
is specific and is not always sustainable to more than one meaning. It is a fact 
universally accepted that our Supreme Court has worked significant changes in the 
Constitution but it cannot undertake to mould the Constitution. Its role must 
remain limited. 


Judicial interpretation. 


28.5 Conventions may sometime make a provision of the Constitution 
ineffective. A convention operates within the frame- 

ee work of the Constitution yet it effects and modifies 
it. The relation of the President with his Council of Ministers, exercise of veto by 
the President, assent to Bills by the President or the Governor, acceptance of the 
recommendations of the Finance Commission and the Union Public Service 
Commission, the role of the Planning Commission are all governed and guided by 
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conventions. The’ Planning Commission is an extra-Constitutional body but plays 
a very momentous role in the development of the country. It controls the Union 
and State governments based on the convention that the recommendations of the 
Planning Commission must be implemented: 


The Perceptible or Formal Process 


28.6 Every Constitution contains a description of the manner in which it 

may be changed. This involves changing the text of 

aie rota i Ti the Constitution to make it reflect the new meanings 

required by the changes in the society or for development of the nation. The formal 

process is visible. It is an announced and overt process of change. It is the most 
accepted way of adapting the Constitution to face new developments. 


28.7 A flexible constitution permits changes to be made in an easy 
manner usually in the same way in which legislation 
is enacted requiring a majority of those present and 
voting. The British Constitution can be amended by 


Flexible and Rigid 
Constitutions. 


an ordinary Act. 

A written constitution contained in one document is given supremacy and 
permanency. It is considered superior to ordinary legislation. To protect its 
permanency it is provided that it can be amended by a special procedure only. A 
federal constitution balances and formulates the relationship between the Union 
and the States. It seeks to ensure that the balance and the distribution of powers 
between the Union and the States is not disturbed by any one party. This is done 
by making the amending process difficult, Such Constitutions are called rigid. 

The terms flexible and rigid are relative. It is a matter of degree of difficulty. 
It may even be the outlook or perception of the majority. The British Constitution 
is flexible yet during the past 50 years it has undergone fewer changes compared 
to the Indian Constitution. In India the largest number of amendments (the 42nd 
Amendment was in effect a revision of the Constitution) were made during the 
Prime Ministership of Smt. Gandhi. They had a short term perspective of 
perpetuating the rule of her party and scant regard to democracy, judicial 
independence etc. 

The Constitutions of U.S.A., Canada and Australia are regarded as rigid. 


28.8 Our Constitution attaches different 
degrees of rigidity to different provisions of the 
Constitution. Such provisions are of 3 types: 


Formal amending process 
in India. 


(a) Those that may be amended by a simple majority 

(b) Those that require to be amended by special majority and 

(c) Those that require to be amended by special majority and ratified by 
legislatures of half of the States. 


i 28.9 A large number of provisions contained 
in the Constitution are open to change by a simple 
majority. They may be divided into two classes. 


(a) where the text of the constitution is not altered but the law is changed. 


Amendments by ordinary 
legislative process. 
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Article 11 confers on the Parliament power to enact a law regarding 
citizenship. An Act made in persuance of that power will change the law relating 
to citizenship without altering the text of Arts. 5 to 10. Article 124 still refers to 
the Supreme Court as consisting of the Chief Justice and 7 judges. But in exercise 
of its powers the Parliament has increased the strength of the judges from 7 to 25. 


(b) where the text of the Constitution is changed. 


Formation of new States, amendments to Schedules I and IV, etc. may be 
done by an ordinary law. Schedules V and VI can be amended by Parliament by 
making a law. 

Among the provisions that can be changed by ordinary law are (apart from 
those recounted above) 


(a) Creation or abolition of Legislative Councils. 

(b) Creation of Council of Ministers for Union Territories, 

(c) Extending the period of 15 years fixed for the use of English in 
Art. 343. 

(d) Defining Parliamentary Privileges [Art. 105(3)}. 

(e) Salaries and allowances of President, Vice-President, judges etc, 


28.10 Those matters which relate to the 


Amencens Tenia federal structure of the Constitution require to be 
Pa naon aa made the most rigid. To change them the Bill must 
be passed by,— 


: G) a majority of 2/3rd of the members of each House present and voting, 
an 
(ii) such majority must exceed 50% of the total membership of that House. 
After the Bill is so passed it must be ratified by legislatures of not less than 
one-half of the States by resolutions to that effect. In the U.S.A. ratification by not 
less than 3/4 of the States is required. The provisions so entrenched are: 


(a) Manner of election of President. 

(b) Executive power of the Union and the States. 

(c) The Supreme Court and the High Courts. 

(d) Distribution of legislative powers between the Union and the States. 
(e) Representation of States in Parliament. 

(f) Art. 368—The amending power and process. 


28.11 All the provisions of the Constitution except those which are 
Amendments requirin (a) amendable by an ordinary majority (para 28.9) 
Special majority only.” or (b) amendable by special majority and ae 

ratification by State legislatures (para. 28.10) are liable 
to be amended by Parliament by special majority. In other words the Bill must be 
passed by a majority of two-thirds of the members of each House present and 
Voting and such majority must exceed 50% of the total membership of the House. 


28.12 Rules 155 to 158 of Lok Sabha Rules of Procedure makes it clear 


Special majori i jority required by Art. 368 is 
majority at all that the special majority ing of a Constitution 


Stages. required at every stage of the passing } 
Amendment Bill. The stages are marked by the following motions and votings. 
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(i) The Bill be taken into consideration 

(ii) The Bill be referred to a Select Committee or to a Joint Committee 
Gii) The Bill be circulated for the purpose of eliciting public opinion 
(iv) Voting on clauses and schedules 

(v) Voting on amendments 

(vi) The Bill be passed. 


28.13 Rule 159 of Lok Sabha Rules states that Total Membership means 

,, i the total number of members comprising the House 

hearsay irrespective of the fact that there are vacancies or 
absentees on any account. 


The Amending Procedure 


28.14 Article 368 contains the procedure to be followed to amend the 
Constitution. The procedure may be described thus: 


The Amending Procedure. t Way, i i 
(1) The amendment is initiated by introducing 
a Bill for the purpose. 

(2) The Bill may be introduced ‘in either House of Parliament (A Money 
Bill or a Financial Bill may be introduced only in the Lok Sabha). 

(3) The Bill must be passed by each House by special majority (2/3rd 
present and voting and more than 50% of the total membership). 

(4) In case of entrenched provisions the Bill must be ratified by not less 
than one half of the State legislatures (see para. 28.10). 

(5) After being duly passed and ratified, where so required, the Bill is 


presented to the President. 


(6) The President is bound to give assent to it (in case of an ordinary Bill 
the President may send the Bill for reconsideration or 


President bound to assent. i, 4 
neat withhold his assent). 


(T) Incase of disagreement between the Houses there is no provision for 
joint sitting. It must be passed by each House sitting 


No joint sitting. separa tely 


No previous sanction. i (8) The Bill does not Tequire previous 
sanction of the President before introduction. 


Amendability of the Constitution 


28.15 Some Constitutions while laying aown the mode of amending the 
Armendable and non- Constitution declare that some provisions of the 
amendable provisions. Constitution cannot be amended. Such provisions 

are beyond the reach of the amending power. They 
are called entrenched provisions or unamendable provisions. All the rest are 
amendable. 


28.16 The limitations imposed on amending power specifically contained 
Limitations on amending in the Constitution are known as express limitations. 
power. Where the Constitution contains no limitations but 
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the courts spell out certain provisions which the amending power may not change 
such limitations are termed as implied limitations. It is now established that certain 
basic features of the Constitution cannot be amended. This is an implied limitation 
because it is nowhere expressly to be found in the Constitution. 


28.17 In Shankari Prasad the validity of the Constitution (Ist Amend- 
ment) Act, 1951 was questioned. The Act curtailed 
the right to property. It was argued that Art. 13 
prohibited enacting a law infringing or abrogating 
the fundamental rights. A law amending the Constitution must conform to Art. 13. 
So the amendment Act is void as violating Art. 13) 
The Supreme Court did not accept the argument. It 
held that Art. 13 is not applicable to Acts which amend the Constitution. Art. 368 
permits the Parliament to amend any provision of the Constitution. 


Growth of implied 
limitations. 


Shankari Prasad. 


28.18 In 1965 in Sajjan Singh’ the validity of the Constitution (17th 
Amendment) Act was challenged. The Supreme Court 
by a majority of 3:2 adhered to Shankari Prasad? 
But the two judges (Hidayatullah J. and Mudholkar 
J.) who delivered separate dissenting judgements had doubts whether Art. 13 
would apply to Constitution amendment Acts. Hidayatullah J. was inclined to 
consider the Fundamental Rights as requiring ratification by the States because 
otherwise the fundamental rights would be play-things of a special majority. 
Mudholkar J. expressed the view that every Constitution has some fundamental 
features which are immune from change. 


Sajjan Singh—the first 
phase. 


28.19 A year later the question of amendability of fundamental rights 

again came before the Supreme Court in Golaknath’ 

EE R In this decision 11 judges participated. The Court 
> was divided. 6 judges overruled Sajjan Singh’ and 
Shankari Prasad? 5 judges who were in minority dissented, Subbarao C.J, delivered 
the leading majority judgement. He held that Art. 368 contained only the procedure 
for amendment. The power to amend is located in Art. 248—residuary power. All 
legislative power was subject to the provisions of the Constitution. Article 13(2) 
constituted a bar. Fundamental rights cannot be abridged or taken away. Hidayatullah 
J. held that Art. 368 provided a procedure which when followed resulted in the 
amendment of the Constitution. Constitution amendment was a law and was 
subject to Art 13(2). No amendment could abridge or destroy a fundamental right. 


28.20 The majority held the 17th Amendment Act invalid. Earlier the 
“ ; Supreme Court had upheld the validity of the 1st and 
Prospective aaa the 17th Amendment Act.®* Between 1950 and 1967 
a large body of legislation had been passed based on these amendments. If the 
Supreme Court were to consider the amendment void ab initio it would result in 
invalidating a large number of Acts and open millions of transactions. It would 


3. Shankari Prasad v. Union of India, AUR. 1951 S.C. 458. 
4. Sajjan Singh v. State of Rajasthan, ALR. 1965 S.C. 845. 
5. LC. Golaknath v. State of Punjab, AIR. 1967 S.C. 1643. 
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create chaotic conditions. To avoid this the judges created and applied the doctrine 
of prospective overruling. Its effect was that Golaknath> was not to invalidate the 
amendments made so far. But in future the principles enunciated in Golaknath 
would apply and Parliament would have no power to abridge or destroy the 
fundamental right. 

Prospective overruling is a device invented by the Supreme Court to avoid 
reopening of settled issues and to prevent multiplicity of proceedings. In prospective 
overruling the court does not grant relief to the petitioner even after holding in 
his favour. In Golaknath? it was laid down that the doctrine would apply only to 
constitutional matters. But in Gangaram Moolchandani® the Supreme Court 
extended its application to ordinary statutes as well. 


28.21 Congress, the ruling party, did not like the Supreme Court ruling. 
Members of Parliament from some other parties 
considered it to be curtailment of the powers of the 
Parliament. Nath Pai introduced a private members Bill to amend Art. 368 to 
restore to the Parliament the power to amend fundamental rights. Some people 
justified the Bill as an assertion of supremacy of Parliament. The Bill was referred 
to a select committee which gave a report. In 1969 and ’70 the Congress was split. 
Congress (I) the party in power took the red route of nationalisation. It needed the 
support of the communists for a working majority in the Lok Sabha. It nationalised 
the major banks and abolished Privy Purses of Princes which was guaranteed by 
the Constitution as a solemn promise to those who voluntarily gave up their assets 
to the nation. The Court ruled against the government in both the matters.” $ 


Nath Pai's Bill. 


28.22 Soon after this elections were held. The Congress (1) secured a 

thumping majority. The Parliament passed the 24th 

a elia and: 29th Amendment Act which amended Arts. 13 and 368 to 

‘r nullify the basis of Golaknath> and give Parliament 

the power to amend the Constitution. It also passed the 25th Amendment which 

added Art. 31C saving laws giving effect to the Directive Principle in Arts. 39(b) 

and 39(c). The 26th Amendment omitted Art. 291 which guaranteed Privy Purses 

to Rulers. It even passed the Constitution 27th Amendment which changed the 

employment conditions of the Indian Civil Service. The 29th Amendment shielded 
two Kerala Acts by putting them in the 9th Schedule. 


28.23 The above amendments were challenged in Kesavanand.’ Chief 
Kesavanand—the ‘third Justice Sikri constituted a bench of 13 judges to 
phase. hear the petitions.” The conclusions of the majority 


5 (7 judges) have been summarised by the court. The 
views taken are: 


Gangaram Moolchandani v. State of Rajasthan (2001) 6 S.C.C. 89. 

R.C. Cooper v. Union of India, A..R. 1970 S.C. 564 (Bank Nationalisation Case). 
Madhav Rao Scindia v. Union of India, ALR. 1971 S.C. 530. 

. Kesavanand Bharati v. State of Kerala, A.L.R. 1973 S.C. 1461. 

10, It has been the largest bench constituted by the Supreme Court. The hearing went 
on for 5 months which is also a record. The arguments continued for the jongest time—more 
than 69 working days. 11 opinions were handed down. They run into 500 printed pages. The 
judges were divided 7:6. A summary of conclusions which the majority had reached was 
prepared. It was signed by 9 judges. 4 judges refused to subscribe to the summary. 


sona 
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1. Golaknath® has been overruled. 

2. Article 368 does not enable Parliament to alter the basic structure or 
framework of the Constitution. 

3. The 24th Amendment Act is valid. 

4. Part of the 25th Amendment (and no law containing a declaration that 
it is for giving effect to such policy shall be called in question in any court on 
the ground that it does not give effect to such policy—occurring in Art. 31-C) is 
invalid. 

5, The 29th Amendment is valid. 


28.24 Kesavanand’ overruled Golaknath> but did not re-establish 

Parliamentary supremacy. It stated that Fundamental 

pieci a Kesavanand Rights may be amended by the Parliament. But not 

i all of them. Those Fundamental Rights which consti- 

tute the basic structure of the Constitution cannot be abridged or abrogated. 

Golaknath gave primacy to Fundamental Rights. Kesavanand recognises that 

some other provisions in the Constitution may be equally important. If they form 

the basic features they are unamendable. Under Art. 368 the Parliament cannot 
rewrite the entire Constitution and bring in a new one. 

By invalidating part of Art. 31-C Kesavanand prevented the State legislatures 
from exercising power to virtually amend the Constitution. Article 31-C lays down 
that if a State legislature makes a law which contains a declaration that it is for 
giving effect to the policy contained in Arts. 39(b) and 39(c) then no court may 
scrutinize it. Thus a State legislature could make review-proof law. Kesavanand 
denied them such power. Power of judicial review shall remain with the courts. 
Legislative declaration cannot destroy it. 

Kesavanand is an example of judicial creativity of the first order. It protected 
the nation from the attacks on the Constitution by a transient 2/3rd majority, 
which may be motivated by narrow party or personal interests. The basic features 
cannot be mauled. 


28.25 On 17th June 1975 the election petition filed against Smt. Indira 
Gandhi in the Allahabad High Court was decided 
Bes uaa es against her (Sinha J.). The Supreme Court did not 
give her absolute stay. Such judicial independence was not to the liking of Smt. 
Gandhi. It appeared that she would be unseated and disqualified by the Supreme 
Court. She had the requisite majority in both Houses of Parliament and the State 
legislature to pass any Act to amend the Constitution. She decided to change the 
Election laws and the Constitution to protect her office. The 39th Amendment 
Act!! was passed to put her election to the Lok Sabha beyond challenge. A new 
Art. 329A was inserted. Clause (4) of the Article declared: 


11. Smt. Indira Gandhi's appeal was fixed for hearing before the Supreme Court ot 
the 11th August 1975, Between 7th August and 10th August the 39th Amendment was passe 
by both the Houses, ratified by the requisite number of State legislatures and assented by th 
President. The Bill was introduced in Lok Sabha on the 7th August 1975 and passed the sam 
day. Rajya Sabha passed it on the 8th August. Several States ratified it on the 9th. On th 
10th August 1975 the President assented to it and it was published in the Gazette. 
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such election shall not be deemed to be void or ever to have become void 
on any ground . . - and notwithstanding any order made by any court . . . 
declaring such election to be void such election shall continue to be valid 
_.. and any such order shall be deemed to have been void. 


28.26 The Supreme Court!? by a majority held Cl. (4) to be invalid on 

à the ground that free and fair elections are a basic 

The Election eee feature of the Constitution and that the legislature 

has no power to decide controversies between private persons. It amounts to 

passing legislative judgement. Thus in the Election Case the doctrine of basic 

structure was applied. It also illustrated the need for limiting the amending power. 

Nowhere in the world the Constitution was amended for the sake of a single 

individual. Kesavanand? and Election case’? have established that the amending 
power is limited. 


28.27 Those claiming unlimited power for the Parliament felt aggrieved 
by the decision in Indira Nehru-Gandhi.'? The 
Parliament this time brought an amending Act (42nd 
Amendment) which was almost a revision of the Constitution. Article 368 was 
amended and two new clauses (4) and (5) were inserted. Clause (4) declared that 
no amendment of the Constitution whether made before 3-1-1977 or after it!? shall 
be called in question in any court on any ground. Clause (5) stated that there are 
no limitations whatever on the constituent power of the Parliament to amend the 
Constitution. 

The obvious purpose of this amendment to Art. 368 was to take away the 
ground on which Kesavanand stood. The Parliament may maul or modify the 
Constitution as it pleases. There would be no shackles on the power. Even if it 
does not follow the prescribed procedure no objection can be taken. The 24th 
Amendment had already provided that it is obligatory for the President to assent 
to the Bill. Thus in the tussle between the Parliament and the Supreme Court the 
Parliament donned a protective armour and waited. 


The 42nd Amendment. 


28.28 Minerva Mills'* was the last battle. The majority opinion delivered 
by Chief Justice Chandrachud was in favour of 
granting the Parliament limited powers. Since then 
the position has not changed. The historical judge- 


Minerva Mills—the fourth 
phase. 


ment laid down that: 


(1) The amendment made to Art. 31C by the 42nd Amendment is invalid 
because it damaged the essential features of the Constitution. 

(2) Clauses (4) and (5) are invalid on the ground that they violate two 
basic features of the Constitution viz. limited nature of the power to amend and 
judicial review. The courts cannot be deprived of their power of judicial review. 

(3) The procedure prescribed by Cl. (2) is mandatory. If an amendment is 
passed without complying with the procedure it would be invalid. 


12. Indira Nehru-Gandhi v. Rajnarain, A.LR. 1975 S.C. 2299. 
13. The date on which the 42nd Amendment came into force. 
14, Minerva Mills v. Union of India, ALR. 1980 S.C. 1789. 
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28.29 The Congress (I) government did not relish the limitations imposed 
EMERG nae: cee on its power to amend the Constitution. Chief Justice 
aborted. AN. Ray on the application of the Attorney-General 

wet constituted a bench of 13 judges to hear and reconsider 
the theory of limitations placed by basic strictures. The arguments were heard on 
the 10th and 11th November 1975. On the 12th November the Chief Justice 
dissolved the bench. 

It is now firmly established after Minerva Mills'* that there are limitations 
to the amending power. 


28.30 The process of housing Acts in the Ninth Schedule to make them 

Ninth Schedule. beyond the reach of judicial review is no more fully 

effective. In Waman Rao’ the Supreme Court stated 

that the Amendments made before 24-4-1973 are valid. But subsequent amendments 

which inserted an Act in the Ninth Schedule were not immune from attack in case 
they damaged or destroyed the basic structure. 


28.31 Articles 323A and 323B, both dealing with Tribunals, were inserted 
by the 42nd Amendment. Clause 2(d) of Art. 323A 
and Cl. 3(d) of Art. 323B provided for exclusion 
of the jurisdiction of the High Courts under Arts. 226 and 227 and the Supreme 
Court under Art. 32. The Supreme Court in L. Chandra Kumar'® held these 
provisions as unconstitutional because they deny judicial review which is a basic 
feature of the Constitution. It held that the power of judicial review vested in the 
High Court under Art. 226 and the right to move the Supreme Court under 
Art, 32 is an integral and essential feature of the Constitution. 


Arts. 323A and 323B. 


Summary of the effect of 28.32 The effect of the various decisions of 
the various judgements. the Supreme Court may be thus summarised: 


1. Parliament has limited powers to amend the Constitution. 

2. Parliament cannot damage or destroy the basic features of the 
Constitution. 

3. The procedure prescribed for the amendment is mandatory. Non 
compliance with it will result in invalidity of the amendment. 

4. Clauses (4) and (5) inserted in Art. 368 by the 42nd Amendment Act 
are invalid because they take away the right of judicial review. 

5. Parliament cannot increase its amending power by amending Art. 368. 


28.33 Golaknath? and later Kesavanand? were subjected to a lot of criti- 
Y cism. It was said that there are no express limitations 
Pee we to the amending power. The courts are enlarging 
3 i their powers by inventing implied limitations. It was 
contended that the doctrine of basic features leads to uncertainty. Nobody can 
foretell with certainty what the basic features are. The Parliament does not know 
where it stands—what power it possesses. Without uncontrolled power the 
Parliament cannot bring about socio-economic reforms. 


15. Waman Rao v. Union of India, AIR. 1981 S.C. 271. 
16. L. Chandra Kumar v. Union of India, ALR. 1997 S.C. 1125. 
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The answer to these comments are—the Supreme Court has adopted a 
purposive approach. Most of the amendments that were invalidated were no part 
of any socio-economic reforms. Some of them had nothing to do with public 
welfare. The 39th and 42nd Amendments were made to ensure power to one 
individual and one party. The standard of political morality is low. Within political 
parties democracy hardly breathes and power is concentrated in the hands of a 
single individual or a coterie. Majority of the people are apathetic and easily led 
by attractive slogans. All these situations compelled the Supreme Court to rule in 
favour of limited powers and protect the freedom of the people. Uncertainty is part 
of life. Most of the legal concepts e.g. negligence, reasonableness, public interest 
and natural justice are not susceptible to exact definitions. The 39th and 42nd 
Amendments have clearly shown that unlimited amending power can be an effective 
instrument to usher dictatorship. The doctrine of implied powers is a safety device 
to prevent such occurrence. 


28.34 So long as Kesavanand? is not overturned no amendment to the 
Constitution may damage or destroy the basic features 
of the Constitution. The question that naturally 
emerges is what are the basic features? It is for the Courts to determine whether 
a particular feature is a basic feature in each case that comes before it. So far the 
Supreme Court has recognised the following as basic features: 


1. The Rule of law 
2. The principle of equality 

3. The doctrine of separation of powers 
4. The supremacy of the Constitution 
5. Federalism 
6 

7 

8 


Basic Features. 


Secularism 

. The sovereign democratic republican nature of polity 

. Parliamentary system of Government 
9. Free and fair elections 
10. Independence of judiciary (Independent Judicial System) 
11. Powers of the Supreme Court under Arts. 32, 136, 141 and 142 
12. Fundamental Rights in certain cases 
13. Limited power of Parliament to amend the Constitution. 
14. Power of Judicial Review. 
15. Republican and democratic form of Government. 


Chapter 29 


DEFECTIONS—TENTH SCHEDULE 


29.1 Lust for power has’ led many a politicians to leave the party on 
whose ticket he is elected and join the party that 
gives him power and pelf. T. Prakasam left Praja 
Socialist Party in 1952 to become the Chief Minister of Andhra Pradesh. Pattom 
Thanu Pillai deserted his party (PSP) to become a Governor in 1956, In U.P. the 
one time leaders of opposition Genda Singh and N.D. Tiwari overnight became 
Congressman. In the 4th General Elections in 1967 the Congress lost in several 
States. Till now the legislator defected to come to the Congress fold. Now the 
traffic became two way. Charan Singh (U.P.), Rao Birendra Singh (Haryana), 
Govind Narayan Singh (M.P.), Sardar Lachman Singh Gill (Punjab) left the Congress 
to occupy the Chief Minister's chair. The trend continued. In 1978 Sharad Pawar 
defected to become Chief Minister of Maharashtra. In 1980 Bhajan Lal (Haryana) 
converted the Janata Legislature Party into Congress to continue as Chief Minister. 
Haryana gave rise to the phrase Aya Ram and Gaya Ram. It is said that one 
legislator in that State changed parties 3 times in two days. 

There is no doubt that the defections were caused not by a change of 
opinion or principles but were due to allurement of office. 


The malady of defections. 


29.2 The Lok Sabha had appointed a Committee on Defections but the 
report was forgotten. After the stunning victory of 
the Congress in 1984 Rajiv Gandhi consulted the 
opposition to make a law to curb the evil of defection. As a result the Bill which 
became the Constitution 52nd Amendment Act was passed without a single vote 
recorded against it. This Act made changes in Arts. 101, 102 and 191 and added 
the Tenth Schedule. The Amendment came into effect on 1-3-1985. 


The 52nd Amendment. 


Provisions of the Tenth Schedule 


29.3 Paragraph 2 of the Tenth Schedule lays 
Disqualification when down that a member of a House belonging to any 
attracted, political party shall be disqualified for being a 
member of the House,— 
(a) If he voluntarily gives up his membership of his political party, or 
(b) If he votes or abstain’s from voting in such house contrary to any 
direction issued by the political party to which he belongs. 
Thus the law mandates that a member elected on a party ticket shall 
continue in the party and obey the party directions. 
341 
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p 29.4 Paragraph 4 is an important exception 
menon to the rule in para. 2. 

If a political party merges with another party and a member becomes the 
member of the new political party or a member does not accept the merger and 
opts to function as a separate group, in both the cases no disqualification attaches 
(para. 4). 

For a merger not less than 2/3rd of the members of the legislature party 
concerned should agree to the merger. 

The defection law does not apply to the Speaker or the Deputy Speaker, 
or the Deputy Chairman of Rajya Sabha or Chairman or Deputy Chairman of a 
legislative Council if by reason of his election to the office he voluntarily gives 
up the membership of his political party or rejoins it after he ceases to hold such 
office (para. 5). 


29.5 The 52nd Amendment provided that if a person leaves his original 
political party along with other members of the party 
and such members constitute not less than one-third 
of the members of such legislative party then it would be regarded as a split in 
the original political party and was permissible. Consequently, the persons. 
constituting the group did not suffer any disqualification. 

Thus the law allowed wholesale defection not curbed retail party hopping. 
In some of the smaller States where the number of members were small the 
exception of split created a market place where the loyalty of members was traded 
for cash or for office. The Committee on Electoral Reforms in its report in 1990, 
the Law Commission of India in its 170th Report (1999) and the National 
Commission to review the working of the Constitution in its report of 2002 
recommended the repeal of para. 3 of the Tenth Schedule pertaining to exemption 
given to splits. 


Split no more an exception. 


29.6 The question whether a member has become disqualified is to be 

Who is to decide? decided by the (a) Chairman or (b) Speaker of the 
House. His decision is final (para. 6). Para. 7 of the 

Tenth Schedule mandates that no court shall have jurisdiction in respect of any 
matter connected with disqualification of a member under the Tenth Schedule. 


29.7 The finality clause, para. 6, does not completely oust the Courts. It 
is open to the Courts to examine whether the action 
of the authority is ultra vires, An action may be ultra 
vires for the following reasons:— 


Role of Courts. 


(i) it contravenes a mandatory provision of law. 
(ii) it is vitiated by mala fides. 
(iii) it is colourable exercise of power. 
(iv) it is based on extraneous or irrelevant considerations. 
(v) it violates rules of natural justice. 


29.8 Paragraph 7 bars the jurisdiction of all courts which include the 
High Courts and the Supreme Court. The amendment 


Challenge to para. 7. i; 
pa did not change the text of Arts. 136, 226 and 227. 
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But its effect was that the powers of the High Courts and the Supreme Court were 
curtailed. These articles were rendered ineffective and made inapplicable. On this 
ground the Supreme Court held! that the 52nd Amendment required ratification 
by at least half of the States as laid down by Art. 368(2). Because it was not so 
ratified the Court declared para. 7 as invalid. The Court applied the doctrine of 
severance and refused to declare the whole of the 52nd Amendment as void. It 
held the rest of the Amendment to be valid.! 


29.9 In Kihoto" the court has observed that under the Tenth Schedule the 
Speaker or the Chairman function as a tribunal. In 
that capacity he is amenable to the jurisdiction of the 
High Courts and the Supreme Court. A drawback of this provision is that the 
Speaker invariably has a political bias. The Speaker's tenure depends on the 
majority in the House hence the likelihood of suspicion of bias cannot be ruled 
out. 


Speaker as a tribunal. 


29.10 Under para. 8 power has been conferred on the Speaker and the 
Chairman to frame rules to give effect to the 
provisions of the Tenth Schedule. Rules have been 
framed by all the Houses in the country. 

It has been held? that these rules are procedural in nature. Any violation 
of a rule would amount to irregularity in procedure which is immune from judicial 
scrutiny. Violation of the rules is not violation of the Constitution. 


Rule making power. 


29.11 The Tenth Schedule was enacted with a laudable object. But how 
far has it succeeded in achieving it? During the last 
20 years most of the legislatures have seen transfer of 
loyalty by the legislators. It has happened in most of the north western States. In 
Bihar, U.P., Andhra Pradesh and Goa the defectors had a field day bargaining for 
transfer of allegiance. The only change visible is that instead of retail defections 
there are wholesale defections. The Union government has not been immune. At 
least two defectors Charan Singh and Chandra Shekhar became Prime Minister. 
The mass defections have increased the bargaining power of the defectors. They 
bargain collectively and obtain ministership for all of them. The Amendment has 
proved to be futile. 


Tenth Schedule in action. 


29.12 1. The Tenth Schedule has made the Chairman or the Speaker as 

i the decision making authority. In other words a 

gates, cen tribunal to decide the rights of the legislators. Most 
Schedule. 5 

of the Speakers lack legal experience and have no 

acquaintance with legal procedures. Speaker Shivraj Patil (Lok Sabha) while 

giving a decision? frankly admitted that Speakers are not qualified to undertake 


1. Kihoto Hollohan v. Zachillhu, 1992 Supp. (2) S.C.C. 651. 

2. Ravi Naik v. Union of India, 1994 Supp. (2) S.C.C. 641. eS i 

3. The application was presented on 7-8-1992. Speaker Shivraj Patil gave his decision 
on 1-6-1993. He has stated “The advantages in giving these cases to the judiciary are many 
. . . The Speaker or the Chairman may or may not be endowed with legal acumen and 
proficiency in law . . . more apt to have the cases—decided by the Supreme Court or High 
Courts judges.” 
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this task which should have been left to the judiciary- Most of the Speakers have 
acted in blatantly partisan spirit and lowered the prestige of the legislature as well 
as their own office.” 

2, The amendment makes no distinction between dissent and defection. It 
is an anti-dissent Act. It prohibits conscience voting. It makes legislators dummies 
who must carry the dictates of the leader. It tends to make the leader dictatorial. 

3, It violates the freedom of speech. A legislator is not free to express his 
thoughts. To a certain extent this has been corrected in Ki ihoto.! The court has said 
that the disqualification incurred on the ground of voting or abstaining from 
voting by a member should be confined to cases where a change of government 
is likely to be brought about or is prevented or where it relates to a major policy 
or programme forming election plank of the political party. By this construction 
the Court has reconciled freedom of expression with party control. 

4. By making Speakers and Chairmen act as tribunals the Amendment has 
brought them into unseemly controversies. 

5, The Amendment has not prevented defections and has not brought 
political stability. It has only enhanced the power of the party bosses. 

6. The diagnosis of the disease was correct but the treatment is wrong. 

7. It is an attempt to instil morality by legislation. Such efforts have 
invariably failed. 


29.13 1. Defections are always linked with lust for power. There has 
hardly been a case where a person left his party for 
the sake of his conscience. So a legislator who leaves 
his»party must be debarred for 2 years from becoming a minister or holding any 
office with which any power or perquisites are associated (e.g. Chairman of a 
corporation, Governor etc.). 

2. Presiding officers should be divested of the power to decide whether a 
legislator has incurred disqualification. The power should be vested in the High 
Court or the Election Commission. 

3. The number of posts of Ministers should not exceed 10% of the number 
of members. This is necessary specially in those States where the population is 
small. At present the limit applies only to one legislature in the country—Delhi. 


Suggestions. 


29.14 The suggestions contained in para. 29.13 above were made in the 
year 2002. Subsequently, in the year 2003 by the 
91st Amendment Act, it has been laid down that a 
member of a House who is disqualified for being a 
member under clause 2 of the Tenth Schedule shall also be disqualified to be 
appointed as a Minister or to hold any rumerative political post till the date on 
which the term of his office as such member would expire or till the date on which 
he contests an election to a house, whichever is earlier. 


Defector cannot be a 
minister. 


4. The only exceptions seem to be Rabi Ray, Speaker of Lok Sabha ( 1989-1991) and 
Kesari Nath Tripathi, Speaker of U.P, Assembly (1997-2002). Tripathi has handed down a 
decision in March 1998 which shows his legal acumen and deep understanding of law. But 
pt pere He has drawn attention to the fact that the provisions of para. 2 are 

nal in nature an require strict proof before a penalty is im sed (Decision of the Speaker 
dated 23-3-1998 published by Vidhan Sabha Sachivalaya, MTP). t 


Chapter 30 


SPECIAL PROVISIONS RELATING 
TO CERTAIN CLASSES’ 


30.1 Our Constitution devotes one part (Part 16) to ‘Special Provisions 
relating to certain classes’. This part consists of 
Articles 330 to 342. 

The President has the power (Article 341) to 
declare with respect to any State or Union territory the castes, races or tribes or 
parts of or groups within the castes etc. as Scheduled Castes in relation to a State 
or Union territory. Similarly under Article 342 the President has the power to 
specify the tribes or tribal communities or parts or groups within them as Scheduled 
Tribes in relation to a State or Union Territory. ‘ 

In case of a State the President must consult to Governor of the State. 


Specifying Scheduled 
Castes and Tribes. 


30.2 Article 330 ordains that seats shall be reserved in the Lok Sabha for 
Scheduled Castes and Scheduled Tribes.. Similar 
reservation is made in case of legislative Assemblies. 
The number of seats reserved shall be in proportion to their population in the State 
or Union territory. 

Such reservation was originally to continue till 1960 but by successive 
amendments it has now been extended till 2010 (Art. 334). 


Reservation of seats. 


30.3 Under Article 331 the President is authorized to nominate not more 
than two members of the Anglo-Indian community if 
he is of the opinion that the Anglo-Indian community 
is not adequately represented in the Lok Sabha. Similarly, the Governor has been 
authorized to nominate one member of the Anglo Indian community to the 
Legislative Assembly of the State in case he is of the opinion that the community 
needs representation in the Assembly. By repeated amendments to Article 334, the 
special representation for the Anglo-Indian community has been extended till the 
year 2010. 


Anglo-Indians. 


30.4 Article 338 provided for appointment for a National Commission 

L for Scheduled Castes and Scheduled Tribes. By the 

TO 87th amendment Act, 2003 a new article has been 
Commissions. p k E ; 

inserted (Article 338A). Henceforth there will be two 

Commissions, one, National Commission for Scheduled Castes and, two, National 

Commission for Scheduled Tribes. These Commissions will consist of a chairperson, 

vice-chairperson and three other members. These Commissions have been assigned 


the following duties: 
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(a) to investigate and monitor all matters relating to the safeguards provided 
under the Constitution or under any other law or under any order of the Government; 

(b) to inquire into specific complaints with respect to deprivation of 
rights; 

(c) to participate and advise on the planning process of socio-economic 
development of the Scheduled Castes/Scheduled Tribes; 

(d) to present to the President an annual report on the working of the 
safeguards; 

(e) to make such recommendations in the report as to the measures that 
should be taken by the Union or any State for the effective implementation of the 
safeguards; 

(f) to discharge such other functions as the President may specify. 


Chapter 31 


DELEGATED LEGISLATION 


31.1 The Committee on Ministers’ Powers 
What is delegated appointed in U.K. gave its report in 1932. It has 
legislation? pointed out that the expression delegated legislation 
is used in two senses. 
(i) Delegated legislation means the exercise of power to make rules 
delegated by the legislature to the executive. 
Gi) It means the product resulting from the exercise of such power. The 
products are called—Rules, Regulations, bye-laws etc. 


31.2 Earlier it was generally agreed that the law-making function performed 
by a legislature is core legislative function. With the 
delegation of powers to legislate by the legislature 
the administration was clothed with some degree of 
legislative authority. With the growth of delegated legislation the line between 
legislation and administration is vanishing and has become illusory. So this 
attempt to label a function is difficult. There is no clear test which can be applied 
to separate legislative and non legislative functions. The CMP report observed! 


What is a legislative 
function? 


It is indeed difficult in theory and impossible in practice to draw a precise 

dividing line between the legislative on the one hand and purely administrative 

on the other; .... 

The thumb rule that is applied is that legislative function has an element 
of generality about it. It formulates a general rule of conduct without reference to 
particular cases and usually operates in future. Legislative function lays down 
rules of conduct having a general application to all members of an identifiable 
class. It generally applies to a class or group. Administrative function is particular 
in effect. In some cases the test may cause confusion. Examples of legislative 
functions are power to make rules, power to control prices of a commodity, power 
to fix a minimum wage, power to prepare a list of commodities which may be 
imported without a license, efc. Examples of executive functions are, power to 
issue a particular direction, power to accept or reject a claim, power to remit a 
penalty, power to inspect, power to inquire etc. Administrative function is sometimes 
quasi-judicial where the executive is called upon to decide a lis or give a decision 
effecting the rights of one or more persons. 


31.3 The Modern State is not just a powerful policeman whose job is 
to maintain law and order. It has a dominant role 


Res “i : : rae 
ed fore eleaa OR in controlling the social and economic life of the 


1. Report of the Committee on Ministers’ Powers 1932 (U.K.) at p. 19. 
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community. The growth in the functions of the State has been in all directions. 
It covers every facet of human life. This has increased the work-load on the 
legislatures and prompted them to delegate some part of their duty to the experts 
in the administration. It is universally recognised that delegated legislation is both 


legitimate and desirable, 
The following are the reasons for the growth of delegated legislation. 


(a) Pressure upon parliamentary time is great. Parliament is too busy a 
body. Parliament lays down the essential fundamentals of a law. It leaves procedural 
and subordinate matters to the executive. Thus the executive supplements the law. 

(b) In most cases the subject-matter of legislation is of a technical nature. 
It requires consultation with experts e.g. Food Adulteration Rules, Drug Rules, 
Electricity Rules, Factory Rules etc. Parliament does not possess the expertise to 
decide whether thalidomide or lomotil should be administered to expecting mothers. 
Such matters are better left to the experts. 

(c) It is impossible to foresee and work out a detailed machinery to 
administer a complex scheme. 

(d) The legislation may not be able to meet new contingencies and 
circumstances, To change it involves delay. Delegated legislation can be changed 
quickly. 

(e) Delegated legislation is flexible. It can quickly and easily adapt to new 
circumstances. 

(f) In some cases prior knowledge of the provisions is not in public 
interest e.g. levy of excise duty, customs duty efc. By delegating powers the 
increase or decrease of duty can be achieved smoothly without becoming known 
before the time fixed. 

(g) Delegated legislation permits experimentation. In the light of 
experience changes can be effected. 

(h) Sometimes there is sudden need for quick action e.g. during war, 
epidemic, natural calamity. Such occasions may call for immediate action. 


31.4 It has come to be established that delegated legislation is a great 
tool which is indispensable. The critics point out 
that with the tremendous growth in the volume of 
delegated legislation it has crossed the danger mark. 


Criticism of delegated 
legislation. 


The main points are: 


(a) Parliament enacts the bare skeleton. The vital details are left to the 
executive. So the laws that are promulgated are in fact not made by Parliament but 
by the executive. The executive thus gets vast powers. 

(b) Parliament does not have adequate facilities to scrutinise and control 
the exercise of delegated powers. 

(c) Delegation of powers may be so wide that the citizen is deprived of 
the protection of the courts. 

(d) Delegation of powers may be so loosely defined that the executive 
becomes all powerful. 


Each of the above objection is valid but they do not destroy the case for 
delegated legislation. 
The criticism only suggests that safeguards are necessary. 
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31.5 We have a written constitution hence the legislature is required to 
Covalent cite act and function within the sphere assigned to it, It 
delegated legislation. cannot transgress the limits set by the Constitution. 

If it travels beyond the limits the Courts under the 
power of judicial review declare its action as void even if it is an Act. 

The legislatures in India are vested with wide powers of delegation.” The 
power is subject to one important limitation. The legislature cannot delegate 
essential legislative function. Essential legislative function consists of (i) deter- 
mining the legislative policy and (ii) enacting that policy into a binding rule of 
conduct. 

The legislature cannot delegate uncanalised and uncontrolled power.’ The 
delegation would be valid only when the legislative policy and guidelines to 
implement it are adequately laid down by the legislature. To put it positively 
delegation of ancillary or subordinate legislative functions is permissible. The 
legislature cannot delegate its power to make a law. But it can make a law to 
delegate the power to fill up minor gaps in the law or to adapt the law to new 
situations. For example: 


(a) A legislature passes a law delegating to the Central Government the 
power to create an offence and to prescribe punishment for it by framing rules. The 
rules would be final. 

(b) A legislature enacts a law regarding registration of Motor Vehicles. It 
delegates to the executive the power to make rules in regard to the procedure for 
registration and forms to be filled. 


In (a) above the delegation is excessive. There is no guideline. Power is 
without boundaries. The executive has been made a parallel legislature. There 
is no check also. In (b) the delegation is well defined and is permissible. 

In re. Delhi Laws Act* it was observed that the limitation against delegation 
of essential function is derived impliedly from the provisions of the Constitution. 
The Constitution entrusts the duty of law-making to Parliament and the various 
State legislatures. They cannot betray the trust and transfer the responsibility to 
some other authority. 

In Ram Jawaya? the Supreme Court expressed the view that the Constitution 
does not recognise the doctrine of separation of powers in absolute rigidity. But 
the functions of the different branches are sufficiently differentiated. It can be said 
that our Constitution does not contemplate assumption by one organ of the State, 
of functions that essentially belong to another. ry 

In Devi Das® it was emphasised that in view of the multifarious activities 
of the State it cannot presumably work out all the details to suit every complex 
situation. The legislature must necessarily delegate the working of the details to 
the executive. The institution of delegation of legislation has the sanction of the 
Constitution. The term constitutionality seeks to determine the vires of the output 
and not the institution. 


Rajnarain. Singh v. Chairman, A.LR. 1954 S.C. 569. 

Hamdard Dawakhana v. Union of India, A.LR. 1960 S.C. 554. 
In re. Delhi Laws Act, A.I.R. 1951 S.C. 332. 

Ram Jawaya v. State of Punjab, A.LR. 1955 S.C. 549. 

Devi Das v. State of Punjab, ALR. 1967 S.C. 1895. 


DPN 
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31.6 In Rajnarain? an Act empowered the local government to extend to 

J Patna the provisions of any section of the Bengal 

ee ot yfelogsied Municipal Act, 1884, subject to such restrictions and 

j modifications as it may deem fit. The court observed 

that power may be given to extend the whole or any part of the Act or to pick 

out a section and apply it to the local area. But the legislature cannot permit an 

executive authority to modify either existing or future laws in the essential features. 

In this case the local government had extended only one section which amounted 

to change in the legislative policy of the! Act. The Court declared the notification 
invalid. 

The Drugs and Magic Remedies (Objectionable) Advertisements Act, 1954 
inter alia prohibited the publication of any advertisement which suggested the use 
of any drug for the diagnosis, cure, mitigation, treatment or prevention of any 
venereal disease. Section 3 of the Act delegated to the Central Government the 
power to specify by rules any other disease or condition to which the provisions 
of the Act were to be applied. The Act and particularly s. 3 was impugned on the 
ground of excessive delegation. The Court? found complete absence of any criteria, 
standard or principle on which a particular disease or condition may be selected 
to be specified in the rules. The court declared s. 3 to be invalid. 

Section 5 of the Gold (Control) Act empowered the administrator so far as 
appeared to him to be necessary or expedient for carrying out the provisions of 
the Act, by order, to regulate by licence, permit or otherwise the manufacture, 
distribution, transport, acquisition, use or consumption of Gold. The Supreme 
Court” held that the section was invalid. The delegation was excessive. The Act 
contained no guidance. There was no control over the exercise of power. 

In Delhi Municipal Corporation® the delegation of power to the Municipal 
Corporation to fix rates of tax for consumption of electricity was considered. The 
Act had provided no maximum limits. The Court observed that the guidance may 
take many forms e.g. providing maximum rates of tax, providing for consultation 
with the local people before fixing the rates, providing that the rates shall be 
subject to approval of the Government. 


31.7 While considering the validity of 
Practice of the Courts. delegation of legislative power the courts have 
evolved the following rules: 


1. The legislature cannot delegate its primary or essential legislative 
function. 
2. The essential legislative function consists of two factors. 


G) laying down the policy of law, and 
(ii) making it a binding rule of conduct 
3. The policy must provide sufficient guidance to the authority to whom 
the power has been delegated. 
4. The legislature may delegate subsidiary and ancillary powers. 
5. In order to find out the policy and the guidelines the court may look 
into the Preamble and consider the relevant provisions of the Act. 


7. Harakchand v. Union of India, AJ.R. 1970 S.C. 1453. 
8. Delhi Municipal Corporation v. Birla Mills, A.J.R. 1968 §.€)1232. 


31.11) Delegated Legislation 351 


6. The delegated legislation must be intra vires the parent Act. 


31.8 The Courts presume that the delegation of powers and the delegated 
PresuinpionTsinseaberates legislation is constitutional and valid. It is for the 
validity. person who impugns the legislation to establish that 

it is invalid. The Courts need very little help to 
uphold the validity of Rules etc. Mathew J. made the following observation on 
this tendency of the courts. 


The hunt by Court for legislative policy or guidance in the crevices of a statute 
or the nook and cranny of its preamble is not an edifying spectacle.’ 


31.9 It is an established legislative practice to include a clause in a Bill 
Removal of difficulties which confers power on the Government to make 
order or Henry VIlIth orders, not inconsistent with the purposes of the Act 
clause. as may be necessary or expedient for the removal of 
any difficulty or doubt. Even the Constitution contains an article for removal of 
difficulties (Art. 392). Much action under the State Reorganisation Act, 1956 was 
taken under such a clause. Such a clause confers wide powers on the executive and 
so is nicknamed Henry VIIth clause. Henry VII was the ruler of England and was 
the foremost of the Tudor despots who wielded absolute personal power. 

This clause remains in operation for a fixed number of years (2 or 3). 

In a Bihar case there was no time limit set for the difficulty removal section. 
The Bihar government did not frame rules for 11 years but went on issuing orders 
and circulars under the removal of difficulty section. The Court invalidated the 
orders and held it to be a misuse of the section.!® 


31.10 Delegated legislation denotes a situation where some portion of the 
erate legislative power of the legislature is delegated to 
Covina end another authority. The legislature performs the 
essential primary functions and leaves the details or 

the procedure to be supplied to the executive. 

In case of conditional legislation the legislation is complete in itself but 
its operation is made to depend on fulfilment of certain conditions. The delegated 
authority determines whether those conditions exist or not and then brings the Act 
into operation. In conditional legislation the discretion conferred is narrow. It is 
delegation of fractional legislative power. 

In fact both of these contain an amount of legislative power. The Supreme 
Court!’ has even expressed the view that: 

no useful purpose would be served . . . because the distinction propounded 

between the two categories of legislative powers makes no difference, in 


principle. In either case the person to whom the power is entrusted can do 
nothing beyond the limits which circumscribe the power . . . . 


31.11 According to Parliamentary Practice every Bill which contains a 
P orbs provision for making rules by the executive is accom- 
Reggae tec a aa panied by a Memorandum on Delegated Legislation. 


9. Gwalior Rayon v. Assistance Commissioner, A.LR. 1974 S.C. 1660. 
10. Krishna Deo Mishra v. State of Bihar, A.1.R. 1988 Pat. 9. 
11. Lachminarain v. Union of India, A..R. 1976 S.C. 716. 
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The relevant Committee of Lok Sabha or Rajya Sabha is called Committee on 
Subordinate legislation. The terms delegated legislation and subordinate legislation 


are considered synonymous. 
Control of Delegated Legislation 


A. Judicial Control 


31.12 Judicial control is the power of the Courts to determine the validity 
of delegated legislation. The Courts may declare such 


Judicial Control of Hen so See ? 
delegated Legislation. legislation invalid on two grounds: 


(a) violation of the Constitution 
(b) violation of the Act which contains the delegation of power. (Such Act 
is called the parent Act or enabling Act). 
The violation may be of the substantive provisions of the parent Act or may 
be procedural. If the procedure is mandatory the resultant legislation becomes 
void. 


31.13 The rule making power is derived from an Act (the parent Act). 
The power must be confined to the limits set by the 
parent Act. If it travels beyond the limits it becomes 
ultra vires (beyond power). Ultra vires may be substantive or procedural. If the 
rules are inconsistent with a provision of an Act it is substantive ultra vires. Non 
compliance with procedural requirements as laid down in the parent Act is procedural 
ultra vires. 


Ultra vires. 


31.14 The rule making authority cannot make rules with retrospective 
effect (rules which come into effect on a date which 
is prior to the date on which they are made) unless 
the parent Act expressly or by necessary implication confers such power. Power 
to make retrospective rules is a drastic power and the courts do not assume that 
such power has been delegated. 


Retrospective operation. 


31.15 The power conferred on the rule making authority is the power to 
make reasonable rules. It is an implied requirement 
that rules must be reasonable. Parliament never intends 
to give authority to make rules that are unreasonable and ultra vires. An unreason- 
able rule may even offend against Arts. 14 and 19 and may be unconstitutional. 

A regulation framed by Air India fixing the age of retirement of an Air 
Hostess upon attaining the age of 35 years or on marriage was held to be 
unreasonable. |” 


Unreasonableness. 


31.16 The legislature sometimes intends to 
exclude or restrict the scope of Judicial Review and 
with that in view some expressions are used. 

One such expression is the rules made shall have effect as if enacted in 


Exclusion or curtailment 
of judicial review. 


12. Air India v. Nergesh Mirza, A.LR. 1981 S.C. 1829 
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the Act. Another is . . . and such publication in the Gazette shall be conclusive 
evidence that the scheme, rule, regulation etc. has been duly made in accordance 
of the provisions of the Act. 

Such clauses are ineffective and cannot prevent a rule being declared 
invalid for want of authority or non-compliance with a mandatory procedural 
requirement. The utility of such clauses is doubtful. 


31.17 In some Acts which constitute statutory bodies and confer on them 
rule making powers a clause is inserted to put beyond 
challenge any defect in the constitution of such body 
and to shield any defect in procedure which has not caused substantial prejudice. 
Such clauses are useful and serve their purpose. The Supreme Court!? has named 
these provisions as Ganga clause because they wash away the impurities. 


The Ganga clause. 


B. Legislative Control 


31.18 Every Act made by the Parliament after 1973 contains a standard 
clause directing that the Rules etc. framed under the 
Act shall be laid before each House of Parliament. 
The Houses may agree that the Rules should not be made or be modified. If they 
so resolve the rules get annulled or modified. 

The type of laying is called laying with negative resolution. 

The Supreme Court'* has held that the laying requirement is directory and 
does not effect the validity of the Rules if not complied with. 

All rules laid before each House go to the Committee on Subordinate 
legislation of the House. The Committee scrutinises the Rules etc. The committee 
summons the concerned authority to explain its position, If the committee finds 
the rules defective then it directs the Rule-making authority to modify them. Such 
directions are invariably obeyed and are embodied in the Report of the Committee. 


Laying requirement. 


C. Procedural Controls 


31.19 Some Acts provide that the draft rules shall be published and 

7 nie. effected persons shall be given an opportunity to file 

Previous publicara their suggestions and objections. But such a provision 

is not common. It occurs in a small number of Acts. The objections are to be 

considered by the Rule-making authority before finalising the rules. Section 23 of 
the General Clauses Act, 1897 is attracted. 

There is no general requirement of previous publication and inviting 
objections. 

The Committee on Subordinate Legislation conducts scrutiny to ensure 
that the rules were given antecedent publicity. Non-compliance may lead to 
invalidity.’ 

Previous publication allows the people to participate in Rule-making and 
is a means of consultation with effected interests. Great importance is attached to 
this consultative procedure. 


13. B.K. Srinivasan v. State of Karnataka, A..R. 1987 S.C. 1059. 
14. Jan Mohammad v. State of Gujarat, A.J.R. 1966 S.C. 385. 
15. Bhopal Municipality v. M. Hasan, A..R. 1972 S.C. 886. 
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31.20 Delegated legislation has the same force and effect as sovereign 
legislation. It effects the rights of the individuals. It 
may even impose obligations and penalties. It is 
necessary that the Rule-making authority takes 
suitable steps to publicise delegated legislation so that the people become aware 
of what the law expects from them or what right the law has conferred or obligation 
imposed. 

In most cases the Act lays down the manner of publication. It is generally 
in the Official Gazette. Sometimes apart from the Gazette the authority is required 
to publish it in a newspaper in the local language. The rules framed by the Central 
Government when required to be published in the Official Gazette are published 
simultaneously in Hindi and English. This is mandated by s. 3 of the Official 
Languages Act, 1963. 


Publication after the Rules 
are made. 


31.21 In Harla v. State of Rajasthan"® the Jaipur Opium Act was impugned. 
The Act was never published or promulgated. The 

ae where the Act ‘Act was passed by a resolution of the Council of 

; Ministers who had been delegated the authority to 
make laws. There was no law requiring that the Acts made by the Council must 
be published. The Supreme Court concluded that the Act never became law 
because it was not published. 

Vivian Bose J. based his decision on natural justice. In his own words, 

Natural justice requires that before a law can become operative it must be 

promulgated or published, It must be broadcast in some recognisable way so 

that all men may know what it is; or at the very least, there must be some 

special rule or regulation or customary channel by or through which such 

knowledge can be acquired with the exercise of due and reasonable diligence. 


31.22 The Parent Act usually contains a pro- 
plas wie where the: Act vision requiring publication of Rules ec. The formula 
that is standard in current central legislation is 

The Central Government may, by notification in the Official Gazette, make 

rules ... 

It has been held that this requirement is mandatory. The Supreme Court has 
clearly laid down'” that the prescribed mode of promulgation or publication has 
to be followed. It cannot be dispensed with. 


31.23 In a case that came up before the Supreme Court the Gazette 
containing a notification bore the date 30-11-1982 
but it was established that it was made available for 
sale to the public on 8-12-1982. The court held’? that the notification can be said 
to have been published when it is so issued as to make it known to the public. 
It would be a proper publication if it is published in such a manner that persons 
can, if they are so interested, acquaint themselves with its contents. Mere printing 
of the Gazette is not enough. It must be made available to the public. 


Date of publication. 


16. ALR. 1951 S.C. 467. 
17. LT.C. Bhadrachalam v. Mandal Revenue icer (1996) 6 S.C.C. 634. 
18. CCE. v. New Tobacco Co., ALR. eee. 668 : ea 
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The judgement has been hailed as giving boost to the citizen's right to 
know. It provides some relief from the inability of the government to make rules 
available by reasonable effort. Accessibility of law is a part of the Rule of law. 


31.24 In France, Code Napoleon provided that laws shall come into effect 
from the moment at which their promulgation could 
have been known. In the U.S.A. the Administrative 
Procedure Act contains detailed provisions regarding 
publication of Rules. In England the Statutory Instruments Act, 1946 has detailed 
provisions in regard to publications of Rules etc. In India we have no such 
legislation. The Supreme Court"? has suggested that we have an enactment on the 
lines of the British Act. 


Comparisons and 
suggestion. 


31.25 Section 21 of the General Clauses Act, 1897 states that where a 
Does the power to make power to issue notifications, orders or rules etc. is 
rules include the power to conferred it includes the power to amend, vary, or 
amend the rules? rescind to notifications, orders or rules ere. The power 
has to be exercised in the same manner and is subject to the same controls. 


31.26. The general rule is that the authority to whom power to frame 
subordinate legislation has been delegated cannot 
further delegate it to anyone. This is expressed in the 
maxim delegatus non potest delegare. But this is subject to certain exceptions. 


(a) The legislature may itself authorise the delegate to further delegate the 
power. 
(b) If the Act permits, the sub-delegate may further delegate the power. 


Examples of sub-delegation and further sub-delegation are found in The 
Defence of India Act and the Essential Commodities Act, 1955. 

Sub-delegation is subject to the same controls as delegated legislation 
e.g. power given should not be uncanalised or unguided. There should be no 
excessive delegation. Sub-delegated legislation must be published in the prescribed 


manner. 


Sub-delegation. 


19. State of Maharashtra v. M.H. George, ALR. 1965 S.C. 722. 
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NATURAL JUSTICE 


32.1 The doctrine of natural justice as it is understood in the common law 
Origin. countries grew out of two Latin maxims. 


(a) Audi Alteram partem (Hear the other party). 
(b) Nemo judex in causa sua (No one can be judge in his own cause). 


It was observed by our Supreme Court in Kraipak:! 


In the past it was thought that it included just two rules (1) no one shall be 

a judge in his own cause (Nemo debet esse judex propria causa), and 

(2) no decision shall be given against a party without affording him a 

reasonable hearing (audi alteram partem). Very soon thereafter a third rule 

was envisaged and that is that quasi-judicial enquiries must be held in good 

faith, without bias and not arbitrarily or unreasonably. But in the course of 

years many more subsidiary rules came to be added to the rules of natural 

justice. 

A corollary has been deduced from the above rules justice should not only 
be done but should manifestly and undoubtedly be seen to be done, From these, 
many rules have grown to take care of new situations. The Universal Declaration 
of Human Rights (1948) and The International Convention on Civil and Political 
Rights (1976) both adopted under the auspices of the United Nations recognise 
natural justice. 


32.2 At one time the courts confined the application of rules to quasi- 
judicial authorities. Quasi-judicial authorities are 
those which are required by the law under which it 
functions to act judicially, The rules of natural justice 
were inapplicable to other authorities. 

In A.K. Kraipak! the Supreme Court observed that the horizon of natural 
justice is constantly expanding. The aim of the rules of natural justice is to prevent 
miscarriage of justice. If the purpose of the rules of natural justice is to impart 
justice there is no reason why those rules should be made inapplicable to 
administrative enquiries. Often times it is not easy to draw the line that demarcates 
administrative functions from quasi-judicial. Arriving at a just decision is the aim 
of both. 

Kraipak' has demolished the wall between administrative and quasi-judicial 
functions for the purpose of applicability of the rules of natural justice. 


Does it apply only to 
quasi-judicial functions? 


32.3 Maneka Gandhi? further enlarged the application of the principles 
Manaka: Gondil of natural justice. The Supreme Court observed in 
this case, that the soul of natural justice is fairplay 


1. A.K. Kraipak v. Union of India, A.LR. 1970 S.C. 150. 
2. Maneka Gandhi v. Union of India, AIR. 1978 S.C. 597. 
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in action. It is important in quasi-judicial as well as administrative proceedings. 
The principle of natural justice is applicable to administrative proceedings 
involving civil consequences, If prompt decision is required to be taken and it is 
not feasible to give a hearing before deciding the matter, a post decisional hearing 
may be given. Natural justice is a flexible concept and may be changed to suit 
the circumstances. The Court clearly stated that for the purpose of applying natural 
justice there can be no distinction between a quasi-judicial function and an 
administrative function. Sometime an unjust decision in an administrative enquiry 
may have far more serious consequences. 


Cases where principles 32.4 In the following situations it was held 
of natural justice were the authority must decide after observing the 
held applicable. principles of natural justice. 


1. Whether a student used unfair means in an examination. 

2. Cancellation of the result of a student on the ground’ of inadequate 
attendance, 

3. Deciding the correct date of birth of an employee. 

4. Dismissal of a Vice-Chancellor. 

5. Selection of an officer by a Selecting Committee. 

6. Selection of candidates by a Public Service Commission. 

7. Blacklisting of a contractor. 

8. Impounding a passport. 

9. Cancellation of a license. 

10. Supersession of a Municipality. 

11. Refusal of a license, 

12. Cancellation of a mining lease. 

13. Disciplinary action against a student or an employee. 

14. A commission of inquiry making adverse comments against an 
individual. 


32.5 In the following cases the authority 

Cases where natural who decides need not follow the principles of natural 
eee hia tana justice—specially regarding pre-decision hearing, 

1. in framing delegated legislation—Rules, Regulations etc. (unless the 
parent Act so requires). 

2. where an administrative action effects a large number of persons e.g. 
Bhopal Disaster Case. 

3. where prompt action is required. 

4. where national security is involved. 

5. where the case falls within the 2nd proviso to Art. 311(2) [(a) not 
reasonably practicable to hold inquiry and (b) in the interest of security of State]. 

6. where the principles of natural justice have been excluded by an 
express provision of an Act. 


32.6 As observed above in para, 31.1 all the 
Ingredients of Natural rules of natural justice are derived from two maxims 
Justice—the first mazg and a corollary deduced from them. 
The first maxim viz. Audi alteram partem (hear the other side) gives birth 
to some rules which are considered below. j 
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A. Notice 


327 Every person whose civil rights are effected must be given a reasonable 
sete Rs notice of the case he has to meet. He must be furnished 
Notice in civil cases. with the information upon which the action would be 


based. If he is not aware of the case against him he will not be able to present his 


defence. 
A commission of inquiry must give notice to an individual before making 
_ adverse comments against him. He must be given a chance to have his say in the 
matter.’ 
The period of notice must be adequate. The adequacy of the period of 


notice may vary according to the facts of a case. 


32.8 The law requires that the person accused should know the nature of 

A i accusation against him. The charges must be specific 
otice in criminal oF $ 5 2 

disciplinary proceedings. and not vague. If the notice only states the date of 

hearing and the authority before whom the hearing 


will take, place it would be inadequate notice. 
B. Fair Hearing 
Rules for fair hearing- 32.9 Fair hearing has many ingredients ¢.8- 


(a) Disclosure of materials 
Copies of relevant and material documents must be supplied to the affected 
party 2-8- statements of witnesses, documents related to a charge. 


(b) Opportunity 10 adduce all relevant evidence 
Each party must be afforded full freedom to present all relevant evidence. 


(c) No evidence behind the back 
Evidence against a party should be recorded in the presence of the party 
and not behind his back. 


(d) Opportunity 10 cross-examine 
Each party should be given the opportunity of cross examining the witnesses 
examined by the other party. 


(e) Opportunity to explain material 
s No material should be relied on against a party without the party being 
given an opportunity of explaining them. 


(f) Undisclosed material 
No material may be taken into consideration which has not been disclosed 
to the other party. 


(g) Oral hearing 

The hearing need not always be oral. Written hearing is sufficient in many 
circumstances. In determining the age of a judge of a High Court under Art. 2173) 
the President is not required to give a personal hearing. The petitioner who seeks 
pardon by the President under Art. 72 has no right to oral hearing.» 


3. State of Bihar X. Lal Krishna Advani, ALR. 2003 S.C. 3357. 
4. Union of India v. J.P. Mitter, AJR. 1971 s.C. 1093. 
5. Kehar Singh Y- Union of India, AIR. 1989 S.C. 653. 
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(h) Right to appear through an Advocate 

Unless the Act so provides no party has the right to appear through an 
advocate. But if the authority allows one party to obtain the services of an 
advocate it must allow the other party to have the same facility. This is the right 
to equality of arms. 


(i) Speaking Order 

Our Supreme Court® has moved ahead of the Courts in England to lay down 
that fair play demands obligation to state reasons in the decision. Where the 
requirement of a reasoned decision has not been dispensed with by an Act it is 
necessary to give decision containing reasons. In the absence of reasons no appeal 
or review would be possible. 


32.10 The second maxim—Nemo debet esse judex in propria causa (No 
one should be a judge in his own cause) is the source 
of some useful and just rules. It means that the tribunal 
which adjudicates must be impartial and must act in good faith. The prosecutor 
shall not also be the judge. 

The ingredients of this maxim are: 


The Second maxim. . 


32.11 Where the adjudicating authority is in anyway connected with or 
has an interest in the cause before him the principle 
of natural justice is violated. In other words the 

tribunal or authority must not have any bias, Bias may arise due to three reasons 

(a) interest in the cause (b) Personal bias and (c) pecuniary bias. 


Bias. 


32.12 A person who is a party in the case or has personal knowledge of 
the case or has expressed an opinion on the matter or 
who has examined himself as a witness is disqualified 
to act as adjudicator. ‘M’ a member of the Tribunal was earlier a member of the 
review committee which recommended. premature retirement of an employee. When 
the employee comes in appeal challenging the retirement the member ‘M’ should 
not participate. It is not necessary that an allegation of personal bias is made 
against him.’ M has already prejudged the issue. 


Interest in the cause. 


32.13 If the authority has a personal bias against the aggrieved person he 

pelsanar pide is disqualified to be an adjudicator. Such bias may 

i arise because one of the parties is related to or friendly 

to the judge. If the judge is personally hostile to a party he cannot sit as a judge. 

Any conduct which shows that the judge does not have an open mind or there is 

a suspicion that he may not decide on the basis of facts and evidence is enough 
to constitute bias. 

In the case of personal bias the court considers whether a party could 
reasonably apprehend that a bias attributable to a member of a tribunal might have 
operated against him and moulded the decision. What is required is a reasonable 
doubt in the mind of the litigant or the public about justice being administered 


fairly. 


6. S.N. Mukherjea V. Union of India, A.LR. 1990 S.C. 1984. 
7. Baidyanath v. State of Orissa, ALR. 1989 S.C. 2218. 
8. Gullapalli Nageshwar Rao v. State of A.P., AIR. 1959 S.C. 1376. 
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This flows from the oft quoted dictum: 

Justice should not only be done but should manifestly and undoubtedly be 

seen to be done. 

The court looks at the impression that participation of such person would 
create on the public mind. Public should have a good image of the judiciary. 


32.14 If the judge has a pecuniary (financial) interest in the cause in his 

r r personal capacity—he is totally disqualified from 

Jepy i aa acting as a judge. Even if the pecuniary interest. is 

very small it is always adequate to cause disqualification. Membership of a 

company, association or other organisation which is financially. interested may 
operate as a bar to adjudicating.” 


32.15 Itis not actual bias but the possibility of bias which vitiates the 

a i decision of the adjudicator. The rule of bias applies 

aen A even to recommendatory bodies.” If the decision is 

by a group of persons and one of them has a bias the decision of the whole group 
is vitiated. 


32.16 Where the adjudicator is associated with a Government Department 
or another organisation and is called upon to decide 
a dispute between his department or organisation on 
the one hand and another person on the other there is an amount of bias. The 
employee may be inclined to favour his Department or may have mental leanings 
in implementing the policies of his organisation. This is called official or policy 
bias. Principles of natural justice are flexible and are applied in the real world. The 
assessing officers in income-tax and wealth-tax are employees of the Income-tax 
Department. The Registrar of Cooperative Societies acts as arbitrator. An employee 
of the Government acts as a tribunal under the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1971 where the Government is a party. The Courts 
do not regard such adjudicators as disqualified. 

A plea of policy bias rarely succeeds. It is the weakest ground for challenging 
a decision by imputing bias. 


Official bias or policy bias. 


32.17 In Kihota'® it was argued that the Speaker always has a political 
bias in favour of his party and so cannot be regarded 
as an independent and impartial person to resolve 
disputes regarding defection under the Tenth Schedule of the Constitution. The 
Supreme Court rejecting the argument held that investing adjudicatory powers in 
the Speaker is constitutionally valid. 

It is submitted that it is unrealistic to regard the Speaker as independent 
and neutral. Apart from the decisions under the Tenth Schedule other rulings given 
by the Speakers are not always fair and just. 


Political bias. 


32:18 The following cases constitute 


Exceptions to bias. ; 
exceptions to the rule of bias: 


9, J. Mohapatra & Co. v. State of Orissa, A.IR. 1984 S.C. 1572. 
10. Kihota Hollohan v. Zachilhu, A.LR. 1993 S.C. 412. 
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(a) Statutory authority 
Where an Act prescribes that a department or organisation (municipality 
etc.) shall constitute a tribunal and may appoint any of its employee to it. 


(b) Agreement 

Where under an agreement the parties agree that one of them may appoint 
any of its employee as arbitrator. (This is a usual practice in contracts with Central 
Public Works Department, Railways etc.) 


(c) Contempt of Court 
The inherent power of a court of record to punish for its own contempt is 
a well recognised exception. The judge deals with the matter himself. 


(d) Necessity 

In certain circumstances no other person may be able to take the place of 
the adjudicator and so out of necessity he may be obliged to act. It may be that 
no other person is authorised or competent. 

(e) Waiver 

A party which is aware of the fact causing the bias giving rise to 
disqualification should raise the objection before the tribunal. If it does not object 
or otherwise acquiesces in the proceedings it cannot later move the court to quash 
the proceedings. The party is deemed to have waived its objection. 
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